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This firm, toge#her with Sneed Law Firm, LLC, and Foley & Lardner, LLP,

represents Amerigroup Kansas, Inc., ("Amerigroup"). Amerigroup's address is 925 Indian

Creek Parkway, Building 32, Suite 400, Overland Park; Kansas, 66210. Pursuant to the

Kansas Department of Administration's ("Deparkment"} Vendor Bid Protest Procedure,

Amerigroup respectfully submits this written protest of the I3epartment's June 22, 2018,

notice of intended awards to United Healthcare, Sunflower State Health Plan and Aetna Better

Health of Kansas under the Request for Proposals identified as EVT0005464, KanCare 2A

Medicaid &CHIP Capitated Managed Care (the "KanCare 2.0 RFP").

A. Regaest for Stav Pursuant to Section 3 of tLe Vendor Bid Protest Procedure

In accordance with Section 3 of the Department's Vendor Bid Protest

Procedure, the filing of this written protest precludes the Department from proceeding any

further with any contract award or from entering into any contract under fhe KanCare 2.0 RFP

until this protest has been heard by the Department. Ameri~roup expressly requests that

env and all procurement or contract implementation and readiness activity related to

the RFP immediately be staved as required by the Department's Vendor Bid Protest

Old Town Square 300 N. Mead, Suite ~0~ Wichita, K5 67202

Tei:316.262.z671 Fax: 396.262.5991 www.MorrisLaing.com
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Procedure. To the degree the Department takes the position that, notwithstanding Section 3

of the DepartrnenYs Vendor Bid Protest Procedure, the filing of this written protest does not

operate as an automatic stay, Arnerigroup requests that the Department treat this written

protest as encompassing a petition for stay of the Department's procurement actions pursuant

to section 77-258, Kansas Statutes.

B. Reservation of Right to Supplement Protest Based on Pending Kansas Open

Records Act Request

This Protest is based on the information known and documents available to

Amerigraup at. this time. Amerigroup has made open records requests to the Department and

to fhe Kansas Department of Health and Environment ("KUHE") related to the KanCare 2.0

RFP pursuant to the Kansas Open Records Act ("KORA'~, K.S.A., 45-215, et. seq. To date,

however, fine only production of records by either the Department or KDHE consists of

Limited records posted to the Depaztment's procurement website in the late afteinoon of June

2$, 2Q 1 S, and Amerigroup has been advised that additional public records remain to be

produced. True and coneet copies of Amerigroup's KORA requests are attached as

Composite E~rhibi# A. Amerigroup anticipates that upon having the opporhinity to review

these documents in detail, and upon the production of the remaining records responsive to

Amerigroug's KORA requests, significant additional grounds for Amerigroup to protest will

likely be revealed. Amerigroup expressly reserves the right to amend or supplement this

protest to assert additional grounds for protest andlor additional support for currently

enumerated grounds for protest based on any public records received in response to

Amerigroup's KORA requests, review and analysis of relevant documents, or otherwise

discovered or revealed during the course of this proceeding.

C. Statement of the Specific .Reasons for the Protest

1. The D.epartment's Awards and Any Resulting Contc-acts Under the

KanCare 2.0 RFP axe Invalid Because They Would Exceed the

Department's Legai Authority

Amerigroup is an incumbent Managed Care Organization (MCO) that has been

successfully providing managed care services to the State of Kansas and its Medicaid

recipients since 2013 under the Stag's original Medicaid managed care program knovm as

KanCare pursuant to a contxact awarded under a prior KanCare RFP. Amerigroup's current

contract with the State to provide Medicaid managed care services under ICanCare continue
s

until December 31, 2018.

On November 2, 2017, the Department issued the KanCare 2.0 RFP, seeking

vendors to bid on a new version of KanCaze, l~o~~vn as I~anGare 2.0, which would include

significant changes from the StaEe's current -version of KanCare ("KanCare 1.Q"). These

changes included, among many others, a work requirement and lifetime cap on benefits for

same recipients, Qn January 4, 2018, Amerigroup and the other vendors submitted 
their

proposals to the Department in response to the KanCare 2.0 RFP.
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However, after the KanCare 2.0 RFP proposals were submitted, and
 during the

course of the 2018 Kansas legislative session, numerous bills were
 filed to suspend and/or

modify the provisions of KanCare 2.0. On January 24, 2018,
 the Governor of Kansas

announced in a press release his plans to "stop KanCare 2.
0", and instead "to make

improvements to the current KanCare program." A true and corr
ect copq of the January 24,

2018, press release from the Offica of the Governor is a#tached 
as Exhibit B.

Subsequently, on May 4, 2018, the Kansas Legislature passe
d a budget bill

with several provisos affecting the KanCare program. Most i
mportantly, Section 118 of the

budget bill that passed included a provision directing
 that the agencies were only to

implement a KanCare program reflective of the program
 as it existed on 3anuary 1, 2018,

without any of the KanCare 2.0 provisions that were inclu
ded as part of the KanCare 2.0 RFP.

Section 118 also directed that the KanCaze 2.0 RFP 
be altered to take the Legislahue's

mandate not to proceed with KanCare 2.0 into account.
 More specifically, the proviso at

Section I 18 provided, in relevant part: 
-

During the fiscal years ending June 30, 2418, and June 
30,

2019, notwithstanding any other provision of law to the

contrary, no state agency shall expend any moneys

appropriated from the state general fund or
 from any

special revenue fund or funds for fiscal year 2018 a
r 2019 by

chapter 104 of the 2017 Session Laws o~ Kansas,
 this or any

other appropriation act of the 2018 regular sessi
on of the

legislature to submit or maintain to the United 
States centers

for medicare and medicaid services any request to

administer or provide state medicaid services
 under the

Kansas medical assistance program using a copiloted

managed care delivery system in any manner that is

substantially different than the manner in w
hich state

medicaid services under the Kansas medical 
assistance

program were provided on 3anuary 1, 2018, incl
uding, but

not limited to, imposing any new eligibility req
uirements or

limitations to receive such services, without 
express prior

authorization by an ac# or appropriation act of the
 legislature:

Providers That na state agency shall enter i
nto any contract

for the administration and provision of sta
te medicaid

services using a capitated managed care deli
very system in

violation of this section without express prior auth
orization by

an act or appzopriation act of the legislature: Provi
ded furtlzer,

That the department o~ health and euviranmen
t, the Kansas

department for aging and disability services and the

department of administration shall negotiate f
or contracts

to administer state medicaid services using 
a capitated

managed care delivery system that comply with th
is section,

including altering the request for proposal ident
ified by the

department of administration as bid event 00
05464, opened

on October 27, 2017, and closed on January 5, 2
08, limited
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to persons who have submitted a bid in response fa bid

event 0005464.

2018 Kansas Omnibus Budget, Section 118 (bolding emphasis added), a true and correc
t copy

of which is attached hereto as Exhibit C. Other provisos in the 201 S budge
t bill add

additional requirements, including certain allowances for additional behavio
ral health and

telemedicine services. This 201 S budget bill was signed by the Governor an~i be
came law on

May 16, 201$, The KanCare program, as revised by the 2018 budget, is referre
d to hereafter

as "KanCare l.x", as it is clearly not the program sought by the KanCare 2.0 R
FP, but it is

also different than KanCaze 1.Q.

However, despite the fact that all statutory authority for tb.e Departmen
t to

proceed with the pro~vi.sions of KanCare 2.0 was revoked by the 201
8 Kansas budget bill

provisos, and that the Department was directed to alter the KanCare 2.0 RF
P, the Department:

(1) never attered any provisions of the KanCare 2.0 RFP; (2) neve
r solicited any revised or

updated bids from vendors based on the new requirements; and (3) nev
er even discussed any

of the new or revised requirements with vendors during the vendor oral p
resentations.

Instead, on June 22, 2018, the Department aYuiounced intended awar
ds under

fY~e terms of the unmodified KanCaze 2.0 R.FP to United Healthcare
, Sunflower State Health

Plan and Aetna Better Health of Kansas. However, the Departme
nt simply does not have the

legal authority to award contracks under the terms of the
 KanCare 2.0 RFP, because the

provisions .af the KanCare 2.0 RFP go beyond fhe limits of the statut
ory authority provided to

the Department in the 2018 Kansas Budget that express
ly prevent the Department from

proceeding with services sought under the KanCare 2.0 RFP, or a
warding contracts under the

KanCare 2.0 RFP without "altering" the KanCare 2.0 RF
P to address the changed

requirements following adoption of the 2018 Kansas Budget
. The Department never did this,

and instead simply awarded contracts under the un-alte
red KanCare 2.0 RFP in direct

contravention of the express direction of the Legislature and w
ithout any statutory authority to

take such ultra vices actions,

In Kansas, "it has long been the rule that ...subdivisions of
 the state have oxiiy

such powers as are conferred upon by statute, specifically 
or by clear implication, and that any

reasonable doubt as to the existence of such power shoul
d be resolved against its existence."

Wichita Pub. Sch. Emp. Union, Local No. 513 v. Smi
th, 194 Kan. 2, 4, 397 P.2d 357, 359

(1964). "A contract entered mto by a governmental entity
 which was beyond the scope of the

entity's power. is unlawful; the actions of an agency in entering into such a contract are void.,

and the contract is unenforceable as an ultra vices act." 
Templeton v. Kansas Parole Bch, 27

Kan. App. 2d 471, 473-74, 6 P.3c~ 910, 913 (2000j. Mor
eover, "when a governmental agent

or entity acfs outside fhe scope of its authority, or ultra v
ices, no ratification or estoppel can

legi#imize the exercise of such authority." Resolution Ove
rsight Corp, a Kansas ~Iealth Care

Stabilization Fund, 38 I~an.App.2d 899, 9Q5, 175 Pad
 268, 273 (2008).

Here, the 201 S Kansas Budget expressly prevented th
e Department from

awarding contracts based on KanCaze 2.0, and instead
 required that KanCaze 2.Q RFP be

altered in order to e£fectua#e the legisla#ive intent that th
e Department award contracts based

on the KanCare program as it existed on January I, 2018, 
as modified by other pxovisos iu the
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2018 budget, i.e., KanCare l.x. The Department failed to do so,
 and its attempted award of

contracts under the un-altered KanCare 2A RFP is therefore beyon
d its statutory authority.

Accordingly, the purported notice of award is invalid and is of
 no legal force and effect, and

any contracts issued by the Department from fhe RFP are ultra vir
es, void and unenforceable_

See Resol:than Okersight Corp., 38 Kan.App.2d at 905, 175 P.3
d at 273 ("[T]o the extent the

contract exceeded the scope of the governmental entity's dowe
r, the contract is unlawful,

unenforceable and void."). The Department must therefore resc
znd its award notice so that if

can eifiher issue a new RFP to seek proposals for the statut
orily pernutted KanCare l.x

services, or, at a minimum, "alter" the provisions of the Ka
nCaze 2.0 RFP to comply with the

current statutory authority and allow each of the bidders a fair and
 equal opportunity to submi#

updated proposals to a11ow for a fair and open evacuation an
d award in accordance with the

currently applicable KanCare l.x requirements.

2. The Department's Failure to .Alter the KanCare 2.0 RFP and 
Offer All

Bidders an Opportunity to Submit Revised Bids Was Clearly

Erroneous, Arbitrary and Capricious, and Contrary to Gompe
titivn

Nat only did the Deparkment's award of contracts unde
r the un-altered

KanCare 2.0 RFP contradict the express directign of
 the Legislafiure and exceed the

Departrnent's legal authority, but it was also clearly erroneo
us, arbitrary and caprscious, and

contrary to fair and open competition because the Depar
tment failed to alter the TKanCare 2.0

RFP to provide an equal and open opportunity for all b
idders to adjust theme proposals based

on the newly mandated requirement that the services
 sought by the KanCare 2,0 RFP not

proceed. Instead, the Department simply evaluated the 
proposals and awarded new contracts

based on proposals subsrmitted in response to the provi
sions of the KanCare 2.0 RFP, even

though the unaltered KanCare 2.0 RFP, and the propos
als submitted in response to it, were

rendered obsolete by the 201$ Kansas Budget.

In other words, the Department has noticed its intent 
to award contracts for

services that have never been competitively proc
ured as required by Kansas law: the

Department never obtained or evaluated proposals ba
sed on the actual requirements that will

apply to the contracts, but is instead purporting to 
award contracts for one program based

upon bids received for ano#her, materially differe
nt program. The Depaitment's failure to

solicit or evaluate proposals ox pricing far the service
s that it will actually contract for, and its

decision to instead use the obsolete KanCaz~ 2.0 RF
P in ifs unaltered state as the basis for

evaluating and awarding a completely differant scop
e of services, prevented the Department

from being able #o fairly evaluate proposals fox -th
e actual services to be provided by the

bidders to the Sta#e and its Medicaid recipients. No
t only was tkis unfair to the bidders, ~a+ho

never had an opportunity to adjust their KanCare Z.
0 proposals to take into account the

KanCare l.x requirements that will actually apply, 
but it was contrary to the purposes of

public competitive bidding requirements and completely frus
trates the ability of the

DeparFment to obtain the best value based upon inf
ormed competition.

The purpose of competitive bidding for government 
contracts is to protect the

public and guard against favoritism, improvidence and
 corruption. ~'ee Sutter Bros. Const.

Co. a City o_f'Leavenruorth, 238 Kan. $5, 92, 708 P.2d 
190, 19b (1985); Topeka Bridge &

Iron Co. v. Bd. of Com'rs of Labette County, 98 K
an. 292, 158 P. 8, 11-12 (1916) (holding
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that purpose of competitive bidding statute was "to secuze economy and protect the
 public

from collusive contracts, which would result in favoritism and fraud."}. One of the

fundamental tenants of competitive bidding is that the governmental agency mast not ba
se its

award an factors "that were not disclosed in the bid documents." See Ritchie Paving
, Inc. v

City o, f Deerfield, 275 Ilan. 631, 641, 67 P.3d 843, 849 (2003) (holding that City acted

improperly when awarding contract based on "intangible factors" that were not disclose
d by

the City in the bid documents"). Moreover, the bid specifications must be available t
o the

bidders sa "that all bidders shall be placed on an equality, and that each 5ha11 know 
exactly

what is required" fir their bid. See Topeka Bridge &Iron Co., 158 P. at 12.

Where, as in this case, a governmental agency awards a contract for services

that are not those outlined in the pxovision5 of the .government entity's request
 for proposals,

the basis for the contract award. is not apparenfi to fhe bidders or the public, which
 allows for

the appearance of favoritism or improvidence, and fails to protect the public i
nterest in fair

and open competition. See id at 13. The Department's actions were, thu
s, impermissible.

Instead, under long-established principles of open and fair competiti
ve bidding —and as

required by the Kansas legislature in the 2018 Kansas Budget -- the Depart
ment should have

altered the KanCare 2.0 RFP by amendment to express to the bidders 
the-then applicable

requirements and offer each bidder the opportunity to revise their proposa
l based on the acfual

KanCara 1.x services the Department would be contracting for. Doing so
 would have allowed

each bidder to have their proposal fairly evaluated i.n accordance
 with factors that were

disclosed in the bid documents, anal would have allowed the Department
 to make an infazmed

evalua#ion of the biddexs' ability to provide the services actually so
ught by the State. The

Department's failure to do so, and its selection of awaxdees based on fact
ors not disclosed in

the KanCare 2.0 RFP, was arbitrary; capricious anti contra
ry to competitive bidding

principles. See Ritchie Paving, Inc., 275 Kan. at 641, 67 Pad at 849; 
Topeka .Bridge &Iron

Co., 158 P, at 11-12.

3. The Department's Award of Contracts for Services Materially

Different From the Services Sought by the Department's KanCare
 2.0

RFP is Clearly Erroneous, Arbitrary and Gapricions, and Contra
ry to

Competition

Contrary to legislative direction, the Department never altered the
 KanCare 2.0

RFP by amendment to address the fact that KanCare 2.0 had 
been halted by fhe Kansas

Legislature in the 2018 Budget. Instead, the Depaztment simpl
y used the KanCare 2.0 RFP as

the basis to evaluate and award contracts fQr a scope of services
 that is required by law to

materially differ from the services sought by the KanCare 2.0 RFP.

However, Kansas law is clear that a contract cannot be award
ed on terns

materially different than the teams sought by the government entity'
s bid doc~unents. See

Topeka Bridge &Iran Ca., 158 P. at 12 (holding that_"aver 
a contract was awarded to the

plaintiff it could not lawfully bs changed by the substitution
 of additional specifications,

which made substan:#ial changes in. the requirements to the other bidd
ers"). As explained in a

Kansas Attorney General opinion, "the purpose of competitive 
bidding is to avoid fraud,

favoritism .and impropriety" and therefore, "na material change may
 ire made in any bid after

the bids have been received and opened since to permit such would
 be to open the door to
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fraud and collusion:' Kan. Atty. Gen. Op. No. 92-118 (Sept. 4, 1992). For this reason, only

modifications that aze not material are permittesi. rd.

This is in Line wi#h the majority of jurisdictions, which do no# permit a

governmental entity to award ox enter into a contract on terms that are materially differ
ent

than the terms sought by fhe government entity it its bid solicitation documents. See, e.
g.,

Syr-inga Networks, LLC v. Idaho Dept afAdmin., 367 P. 3d 208, 224 (Idaho 201 (adopting

the nYle That "a public contract will be ̀ set aside where specifications are changed after fhe

bidding has been closed."') (quoting lU McQuillin Mun. Corp. § 29:60); Dept of Lottery
 v.

Gtech Corp., 816 So. 2d 648, 652-53 (Fla. 1st DCA 2001) (holding that agency cannot
 "tree#

fine RFP process as little more than a ranking tool to determine a preferred provider
 and then

negotiate a-contract with that pz~ovidsr with little or no concern far the original propos
al of

that preferred provider" because "such a procedure is at odds with the proscription
s of

[procurement law] and is not likely to inspire public confidence in the fairness of th
e process

or that the [agency] has entered into the most beneficial agreement."); see also CCL
, Inc. v.

United States, 39 Fed. Cl. 780, 791 (Fed. C~. 199 ("Contract modifications may not

materially depart from the scope of the original procurement; otherwise the modifi
cation

prevents the complaining party (and other potential bidders) from compefiing
 for what is, in

reality,. a new and different contract ") (citing GraphicData, LLC v. United States
, 37 Fed. Cl.

77~, 781-82 (1997)); Bmdey v. State, 958 P. 2d 422, 433 (Alas
ka 199$) ("In general,

competitively bid contracts involving state resources cannot be materia
lly amended. The

rationale behind this judicially created rule is that the amendment effectively 
produces a new

contract, which the State should award only after a new round of publ
ic bidding.") (internal

citations omitted); Glynn Cty. v Teal, 256 Ga. 174 (Ga. 1986) (affirming
 trial court judgnnent

setting aside a public procurement contract for material change after cont
ract award).

As government procurement law has long recognized, were agencies per
mitted

to enter into contracts on terms or for scopes of services that mate
rially differ from those

sought in the procurement, the effect would be to circumvent app
licable comperitive bidding

laws because the contract that would be awarded would be, effecti
vely, a new and di$"erent

contract from that which was put out to bid, and would have ne
ver actually been subject to

competition. See Inge v. Board of public 3~o~-ks, 135 Ala. 187, 199-2
00 (Ala. 1902) ("The

basis of the bidding and the contract entered into should be the same, 
for otherwise the very

object and purpose of the law in calling for competitive bidding
 miglif be thwarted. ̀ To

require the bids upon one basis and award the contract upon anoth
er would, in practical effect,

be an abandonment of all bids."') {quoting Wickwire v. City of Elkhart, 4
3 N.E. 216, 218 (Ind.

I84.~); Wickwire, 43 N.E. at 218 ("[1]t is difficult to see how the contract
 could be made upon

a basis entirely different from that contemplated by the specifi
cations and the form of bzd

supplied. It is, it seems to us, perfectly clear that all competitors 
were enti~Ied to place (heir

bids upon the basis upon which the contact was to be awarded a
nd that to require bids upon

one basis and award the contract upon another was, in practical e
ffect, but to abandon all

bids.")-

In 'this case, Amerigroup was only provided wi#h copies of the
 contracts

entered into by the Department under the KanCare 2.0 RF'P on Ju
ne 28, 2018. However, even

a preliminary review reveals that the contracts contain materially 
different terms #hen the

terms of the KanCare 2.0 RFP under which they were awarded. 
The Department cannot,
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however, legally enter into a contract with awardees under the KariCar
e 2:0 RFP on tezms and

for services that are materially different than the unaltered KanCare 2
.0 RFP, and its attempt

to do so is unlawful. See ?'opeka Bridge &Iron Co., 158 P. at 12 (bal
ding that "after contract

was awarded to the plaintiff i# could nat lawfully be changed b
y the substitution of

specifications, which made substantial changes in the requirements
 submitted to the other

bidders") (emphasis added).

4. The Department Acted in a Manner That is Clearly Erroneous,

Arbitrary and Capricious, and Contrary to Competition by Failing to

Follow the Terms of its Own RFP During the Procurement Process

In addition to the Department's failuxe to comply with legislative dire
ction, or

to act in compliance with its legal authority with respect to 
the KanCare 2.0 RFP, the

Department also materially failed to follow the terms of its o
wn RFP during the procurement

process. It is well-established that, in a government procurement, an agency
 is bound to

follow the processes and procedures set forth in its own procure
ment documents, and a failure

to do renders the process invalid. See, e.g., Dynorryx, L.P. v.
 United States, 83 Fed. Cl. 460,

4b6 (Fed. Cl. 2Q08) ("An agency has no discretion regarding wh
ich regulation or requirement

of a given solicitation is more or Iess important; the mandatar
y requirements or procedures in

an RFP aze strictly binding, ̀ regardless of [the agency's) vi
ew of the appropriateness of the

standard."') (quoting Alfa Laval Separation, Inc. v. Z~nited State
s, 175 F.3d 1365, 1367 .(Fed.

Cir. 1999)}; .Afghan ~4m. Army Sef-vs. Corp. v, United ,State
s, 90 Fed. Cl. 341, 359 (Fed. Cl.

2004) ("The agency did not meaningfully conduct the pr
ice realism analysis it committed

itself to in the solicitation, and it could not simply choos
e to ignore that requirement. The

procedures called for in the RFP are binding `regardle
ss of [the agency's view of the

appropriateness of the standard."') {quoting Atfa Lav
al, 175 F.3d at 136'n. I-here, the

Department wholly failed to comply with the mandatory p
rocedures and requirements of the

RFP.

Specifically, the KanCare 2.0 Rk'P expressly provided at
 Section 6.6(C)(4) that

only "[o].nce a Notice of Intent to Award has been iss
ued, the CONTRACT~R(S) shall

execute the final CONTRA.CT." Based upon the limited records made available to

A.merigroup on June 28, 2018, it is clear that the Depa
rhnent entered into written contracts

with these vendors prior to announcing the intended
 awards under the KanCare 2.0 I~FP to

the public and other vendors. More specifically
, the limited records provided to Ameri~oup

to date show that, on June 19, 201 S, the Department s
ent enaails to the vendors it had

intemaIly identified as the winning vendors, requesting
 that such vendors execute and return

contract signature pages by June 21, 2Q18, and in fact 
entered into contracts with vendors

effective June 19, 2018, prioY to a~uiounciug its award de
cisions publicly on June 22, 2018.

See email to winning vendors dated Tune 19, 2018 a
nd contract with TJnited Healthcare, true

and cflrrect copies of which are attached hereto as .Compo
site Exhibit D.

Sas~d upon the limited records available to Amerigroup to date, the

Depamnent's decision to ignore the terms of its own RF
P by executing contracts prior to

announcing awards appears to have constituted merely tke
 last in a series of material failures

by the Department to comply with the teens of the RF
I'. By way of example, in zesponse to

Question #249 in the fu~st round of vendor Q&A's, the 
Department agreed that vendors
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"should not submit Attachment H with their proposal respgnding #o this RFP, but that

Attachment H will be required of successful bidders after contract award." Notwithstanding

this instruction to bidders, when actually evaluating the RFP the Department wholly ignored

this direct advice to vendors and scored every vendor other than Aetna with a "No" on

Section S.i6 for failing to submit the very same Attachment H that the Deparnnent itself had

instructed vendors not to submit. This materially altered the results of the technical

evaluation, leading Arnerigroup to receive 20 Yesses and 2 Nos, rather than the 21 Yesses and

1 No that it would have received had ~Iie Department followed the terms of its own

specification documents in evaluating the RFP responses. The effect of this error was to

fatselq inflate the technical score of Aetna, while falsely deflating the technical scores of other

vendors, including Amerigroup, who actually followed the Departrnent's own direct
ion

regarding what should be included in.the proposal.

In short; the Department's failure to follow the requirements and procedures

set forth in its awn RFP documents was clearly erroneous, arbitrary, capricious, and co
ntrary

to the purposes of competitive bidding, and rendered the Department's procurement proc
ess

and awards invalid.

D. Conclusion and Relief Requested

Amerigroup has been successfully providing managed care services to the

State of Kansas and its Medicaid recipients since 2013. Amerigroup submitted 
a proposal to

the KanCare 2.0 RFP in good faith and with the reasonable expectation 
that ifs proposal

would be fairly evaluated on Amerigroup's ability to provide the service
s sought by tiie

KanCare 2.0 RFP. When the Kansas Legislature changed the playin
g field by rejecting

KanCare 2.0 after Amerigroup's pxoposal had already been submitted, it 
directed that the

Department "alter" the KanCare 2.0 IZEP in order to evaluate the previou
s bidders to the

KanCaxe 2.0 RFP for contracts under the new requirements.

However, the Department ignored this legisla#ive directive and simply awarde
d

contracts based on the proposals submitted to the outdated KanCare 2.0 RFP
, without in any

way amending the RFP or providing the bidders with au opportunity to r
evise or supplement

their bids to address the new requirements. By doing so, and using t
he KanCare 2.0 RFP as

the basis for evaluation and award of a KanCare 1.x contract, the D
eparhnent exceeded .its

legislative authority, thereby rendering the resulting contracts ultra vires, void and

unenforceable. Further, the Department's selecfaon of awardees based on K
anCare l.x factors

#hat were not disclosed in the KanCare 2.fl RFP, and its entering into 
contracts materially

different from the KanCare 2.0 RFP provisions, was arbitrary, capricio
us and contrary to

competitive bidding principles, and should be rejected. Finally, the Dep
artment's failure to

comply with its own procurement terms was a clearly. erroneous action, a
rbitrary, capricious,

and contrary to the fundamental purposes of competitive bidding, rendezi
ng the entirety of the

procurement process fatally flawed and requiring its rejection.

For all of these reasons, Amerigroup requests that the Department: (1) 
rescind

its award notice and any contrac#s entered thereunder; and either (2) canc
el and withdraw the

KanGare 2.0 RFP and issue a new RFP to seak proposals for the sta
tutorily permitted

KanCare l.x services or; (3) issue an amendment to fhe KanGare 2.0 R
FP to comply with
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current st~tutary authority and allottir each of the bidders a fair and equal opportunity to submit

updated proposals to allow for a lair and open evaluation and a~~~ard in accordance with the

currently applicahl~ KanCarc l.x requirements.

La~v Offices ~f A9orris Laing Evans Brock

& Kcnned~, Chtd.

~~=fir
"t'revor C. Wohltord, Esq.

Kansas Bar Nn. 19~3~3

Fole►~ & Lardner, LLP

/ _ -.
~ • ~ ` ~ - ~'-- 1
C. Ryan Mdoney, Esq.

/ r' _ .! ,;

Sneed Law Firm, GLC

~J
William Sneed, Esq.
Kansas Bar No. 1 U630
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June 22, 2018

VIA ELECTRO1vIC MAIL

Kansas Department of Administration

Office of Chef Counsel

Attu: KORA Request
CSOB, Suite 500, 1000 SW Jackson

Topeka, KS 66612
DOA KORA(a~ks.gov

philip.michael ncr,ks.gov

ATTORNEYS AT LAW

106 EAST COLLEGE AVENUE, SUITE 900
TALLAHASSEE, FL 32301-7732
850.222.6100 TEL
850.58L6475 FAX
NAYW.FOLEY.COM

WRITER'S DIF~CT LINE
850.513.3382
rhosay@foley.com EMAtL

CLIENT/MATTER NUMBER
092595-Q482

Re: Open Records Request pertaining to State of Kansas Request for Proposal

EVT0005464, KanCare 2.0 Medicaid &CHIP Capitated Managed Care ("RFP")

Dear Mr. Philip;

This firm represents Amerigroup Kansas, Ina ("Amerigroup"). On behalf of

Amerigroup, and pursuant to The Kansas Open Records Act ("KOR.A"), K.S.A. 45-215,
 et. seq., we

request the opportunity to inspect, examine, and copy all public records, as defined
 by KORA, that

are in the custody of any employees, agents, or other representatives of the
 Kansas Department of

Administration, with regards to the RFP.

Please contact the undersigned as soon as possible regarding this request. As ti
me is

of the essence, we request permission to inspect all records that are immediat
ely available while we

are awaiting copies in full response to this request. Further, inspection m
ay allow us to narrow this

open records request and thus provide for a more efficient and effecrive handl
ing of this request.

The specific documents requested include, but are not limited to:

1. A complete copy of the procurement file for the RFP;

2. All bids, replies, responses, proposals and/or best and final offers submitte
d in

response to the RFP, including all exhibits and attachments provided with sai
d bids, replies,

responses and proposals by any and all prospective responders, bidders and/or ven
dors;

3. All internal memoranda relating to the RFP;

4. All drafts of the RFP, and any other types of procurement documents that p
receded

issuance of the RFP;

5. All drafts of addenda or amendments to the RFP;

AUSTN DETROIY ME%ICO C(T' SACRAMEPITO TAMPA

BOSTON HOUSTQN MUMI SAN DIEGO WASNINGTfNV. D.C.

CHICAGO JACKSONVILLE MRWAUKEE SAN FRANCISCO BRUSSELS

pALV~S LOS ANGEL6 NEW YORK SILICON VALLEY TOKYO

OENYER MADISON ORLANDO TAUAHASSEE
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6. All documents demonstrating how the RFP was created;

7. All internal and external correspondence or email regarding or relating to the RFP or

the services sought in the RFP that was sent or received by any employees, agents, or other

representatives of the Kansas Department of AdminisTration including, but not limited to, all

correspondence with any third party including vendors, potential vendors, or persons acting

on behalf of vendors;

8. All recommendations, justifications, notes, spreadsheets, and related documents,

whether electronic or otherwise, that relate to the RFP;

9. All recordings, transcriptions or meeting minutes of meetings related to the RFP,

including, without limitation, meetings of any members of the Procurement Negotiation

Committee;

10. All evaluations, score sheets, ranking documents, scoring or evaluation instructions,

negotiation documents, recommendations, justifications, agency decision documents, notes,

spreadsheets, and related documents, whether electronic or otherwise, that relate to the RFP;

11. All communications, correspondence or email between the Kansas Department of

Administration and any actuaries, including without limitation, Optumas, related to the cost

evaluation, actuarially sound rate range, actuarial memorandums and any actuarial

certifications submitted to the Centers for Medicare &Medicaid Services (GMS) in

connection with the RAP or the services sought by the RFP;

12. All work papers, memoranda, notes, charts, evaluation or other documents developed

or used by arty actuaries, including without limitation Optumas, to support the development

of the rate ranges for the RFP;

13. All communications, correspondence or email between any employees, agents, or

other representatives of the Kansas Department of Administration, or any members of the

Procurement Negotiation Committee or Management Review Team, and any employees,

agents, or other representatives of any other Kansas state agency or governmental body,

regarding or relating in any way to the RFP or any of the services sought by the RFP, or any

of the fiznding for the services sought by the RFP, from January 1, 2018, to June 22, 2018.

I4. All communications, correspondence or email between or among any of the members

of the Procurement Negotiating Committee or the Management Review Team regarding the

RFP, the evaluation of responses to the RFP, any of the services sought by the RFP, or any of

the funding for the services sought by the RFP;

15. All documents produced to any party regarding the RFP, including all documents,

records or other materials requested by any legal counsel or representative for any vendor

that responded to the RFP, and released by the Kansas Department of Administration to said

legal counsel or representative (please include the actual open records request ifsel fl.
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We understand that there may be a charge for providing copies of the requested records, and

request that you advise of any such charges as soon as possible. Thank you for your assistance in

this regazd.

Sincerely,

,~/ k.~~~' L I /, ;'

Robert H. Hosay

cc: William Sneed (via e-mail)
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VIA ELECTRONIC MAIL

Kansas Departrnent of Administration

Office of Chief Counsel

Attn: KORA Request

CSOB, Suite 500, 1000 SW Jackson

Topeka, KS 66612

DOA KORA(a~ks. ov

philip.michael crtks.~ov

RTTORNEYS AT IAW

11NDEPENDENT DRIVE, SUfTE 1300
JACKSONVILLE, FL 32202-5017

904.359.2000 TEL
904.359.8700 FAX
N1W W.FOLEY.COM

WRITER'S DIRECT 11NE
904,63,3.4713
crtmloneyQfoley tan EMAIL

CLIENT/MATTER NUMBER
092595.0482

Kansas Department of Health and Environment

KORA Officer
1000 SW Jackson, Suite 560

Topeka, KS 66612

kdhe. KORA Officer(a~ks. gov

kara.titus ,ks.~ov

Re: Follow-up Own Records Request pertaining to State of
 Kansas Request for

Proposal EVT0005464, KanCare 2A Medicaid &CH
IP Capitated Managed Care

~"~P")

Dear Mr. Philip and Ms. Titus:

This firm represents Amerigroup Kansas, Inc. ("
Amerigroup"). As you know, we

have previously submitted a request to the Kansas 
Department of Administration for records relating

to the RFP. On behalf of Amerigroup, and pursu
ant to The Kansas Open Records Act ("KORA"),

K.S.A. 45-215, et. seq., we request the opportunit
y to inspect, examine, and copy certain additional

public records, as defined by KOR.A, that are in
 the custody of any employees, agents, or other

representatives of the Kansas Department of Admini
stration, with regards to the RFP.

Please contact the undersigned as soon as possible
 regarding this request As time is

of the essence, we request permission to inspect 
all records that are immediately available while we

are awaiting copies in full response to this request
. Further, inspection may allow us to narrow this

open records request and thus provide for a more
 efficient and effective handling of this request.

Specifically, we request the following documents
:

1, Any and all contracts executed between any w
inning vendor under the RFP and

the Kansas Department of Health and Environment
 and/or the Kansas Departrnent

of Administration with respect to the RFP; and

2. All documents consrituting, reflecting, or rela
ting to the "tremendous feedback"

received by the Kansas Department of Health and 
Environment ("KDHE") during

the contract evaluation process, as referenced by 
KDHE Secretary Jeff Andersen

in an article entitled "State selects companies to 
manage Medicaid," published by

The Topeka Capital-Journal on Friday, June 22, 2018 (see

AUS71N DETROIT MD(tCO C{7Y SACRAMEN[O TnMPA

B0.5TON HOUSTON MiAAAI SAN DIEGO WASNINGIDN. D.C.

CHICA60 1ACIt50NVILLE MILWAUKEE SAN PRANCISW 9RtSSE15

DgUAS LOS ANGELES IOW YORK SILICON VALLEY TOKYO

DENVER MADISON ORlAN00 TAWHASSEE
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http://www.ci onl ine.com/news/20180622/kansas-sins-three-year-contracts-with-

extensions-with-three-companies-to-manage-medicaid-drops-amerigr, oup).

We understand that there may be a charge for providing copies of the requested records, and

request that you advise of any such charges as soon as possible. Thank you for your ass
istance in

this regard.

C, !jfy Maloney
t

4849-9745-9563.1
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5a'n Sso uet, Cxf~.rrror

IMMEDIATE RELEASE

January 24, 2018

For more information:

Bob Murray
785.368.6628

media~ks.gov

Governor Sam Brownback announces plans to stop KanCare 2.0

TOPEKA-- Governor Sam Brownback and Lt. Governor Jeff Colyer on Wednesday announced plans to stop

KanCare 2.0 and address concerns raised by legislators and other stakeholders regarding increased costs and

the State's ability to absorb those costs in future budgets.

As a result, they will be seeking to make improvements to the current KanCare program by either extending

the contracts of the current three managed care companies for a period of three years or evaluating proposals

received in response to the current bid solicitation without the cost increase drivers which have raised these

concerns. The Administration will work with the Kansas Legislature to determine the best path forward and

provide certainty and improvements to the current program.

In either scenario, the State will seek to implement budget neutral improvements to KanCare such as work

requirements, an IMD exclusion waiver, foster care pilots, behavioral health and primary care integration and

i mproved work opportunities.

Additionally, the new Secretary of KDHE, Jeff Andersen will renew the agency's focus on addressing problems

with the program's eligibility process. A backlog of applications had slowed down the approval process for

participants and reimbursement for providers. The state is in the process of issuing a letter of noncompliance

to the contractor in charge of the eligibility clearinghouse where applications are processed.

The plan would call for continued meetings and involvement by the KanCare Process Improvement Working

Group. The group will hold quarterly meetings with KDHE where participants and providers can discuss

improvements and provide feedback.

"Keeping Kansans healthy continues to be a top priority," said Governor Brownback, "We're going to continue

to work hard to make sure we have a program that works for Kansas."

"With improvements to the current system of KanCare I feel we can continue serving Kansans by helping

improve their health and well-being. We will continue to listen to participants and providers and work with

the legislature to ensure we are increasing the quality of care and outcomes under KanCare," said Lt. Governor

Colyer.

###
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House SubstiNte far SENATE BILL No. 109

An Ac ~ making wd conmming appmpriatio~ fcr thc~ C~s~1 years en~ng )unc 30. ?A! R,
]wee .it), ?A19, Jw~e ~0. ?020, f uce 30, 3(Ysl Jnne 90. ''f}?'~, June ~(1. E(Y9.3, and fnre
30.2P1A. (nr :rate agmneie.,-, ~uthoriring and directing payment of certain elainu agafact
the state; avdtoru~np, ccrt:tin trw(rn, ispi'tai imptrnz ~aeot pru~cts anil fees, in;ixxin~(
cert~dn resirictiom ~d linutatinm, xnd dirtt-ting or authoriring certain recegxs, dis-
lnusementr, prcxrdurrs and aRs incukntal to tLe fnregering; amending S.SA COL"
Supp. '~5~~3. i5-4`_09. "~-67(x. ~aA('N and R~-Si:}a arei re~ualirtq the e:i~n¢
sccticns.

Be ft ena~ed bg fhe Legislatum of the State of Mnsas:

Section 1. (aj For [he 8sca1 years ending June 30, 2018, and Junr 30,

?A19, Jame 30, 20?0, June 30, ?A21, June 3~, 20a~, June 30, 20`1,3, azid

June 30, 2t~1~, appropriations ure hereby made: restrictions and [imita-

dons aze herelry imposed, and transfers, capital improvement projects,

fees, receipts, disbursements, pra.~edurra xnd acts incidental to the forr.-

going are herr.6}' directed or authorized as provided in this act.

(b~ The agrncics named in tivs act are hereby authorized to initiate

and complete the capital unpcm~nent projects specified and authorized

by this act or for which appropriations are made by this act, subject to

the restrictions and limitations unposed 6y dais act

(c; Tltis act sball 6e lmown and may 6c cited as the orunibus appro-

priation act oF301 S and shall rnnstihrte the onmibus reconcilia~on spend-
ing limit bill for the 2818 regular session of the legislahue for purposes

of K.S.A. 75-6~02(a), xnd amendr.~ents tlurero.

(d) The appropriations made by this act shall not be subject to d~c

provivons of B.S.A. 46-155, and amendments thereto.

Sec. 2. aj The department of mrrectlons is hereby authorized and

directed to pay the following amounts from the Hutchinson correckional

facility — facilitirs operations ucouut of the-state general fund for pmp-

em lost co the following claimant

F.arl Harris #~4i0A3
P.O. Box 311
El Doradu, KS 6 ~ 442....... . $56.~

(hl The department of corrections is hereby authorized and directed

to pay the foQowing amounts frurn the EI Dnrdclo airrectionxl facility

facilities operations acccnmt of the state general fund for property lost to

the following claimants:

Donald C. Younn #.4516
P.O. Box 156H
Hutchinson. KS 6.504 .... _ .. _. ... _ _ . $54.59

~c! The deparmirnt of aurec-dons is hereby authorize-d and dvected

to pay the following anwunts from the LansmQ correctional facility —

facilities operations account of the state general fund for property latit to

the following claimants:

Alphonso Driscce
#66034 P.O. I3ox 2
Lansing, KS 66043 _ 578.13

Joseph Janes #59134
P.O. Box ~?
Lansing, KS 6fi(}~3 _ _ __. _._......_ .._.. _ 317.61

Sec. 3. There is hereby appropriated from the state genera] funri, as

reimbursement for legal costs incurred for sexually violent predator pro-

ceediis~, the following amount to die following claunants:

County Comnrissionen of Ellis (:ounty, kS
c/o Donna Muslvs, County Ckrl:
Ellis Counh•
P.O. Rox .?0
Hays, KS 6~6Q1 _ ._ _ _ $x.904.80

]ohnsoo County Distrito Court
do Mclrc Tv1er, Cou:t :4dministrator
100 Kansas Ave.
Olathe, KS 66061 _. _. $9,199.16

Sec. 4. The depactmc~it of revenue is licreb~ authorized and direMeci

to pay the fotl~ving amounts from die motor-vehicle fuel twc refund fund,

for claims not filed within the statuton' filing period prescribed in K.S.A.

79-345A, and amendments thereto, to are follrnving claimants:



House Substitute for SENATE BILL No. 109—page 51

Sec. 118. Daring the fiscal years ending June 30, 2018. and June 30,
2019, notwid~standing ate• od~er provision of law to the contrary, no state
agency shall expend am moneys appropriated from the state general fund
or from any sEx~:cia! revenue fund or funds for fiscal year 2018 or 2019 by
diapter 109 of the 201 i Session Laws of bansas, this or any other aggro-
priation act of the 2018 regular salon of the legislature to submit or
mtintain to the tinned States centers for medicare and medicaid services
xny request to administer or provide state uiedic~id urvices under tbe
Kansas medical assistance program usir+g a capitated managed care deliv-
ery system in any manner that is substantially different than the manner
in which state medicaid services under the i~ansu medical azsistancr.
prop am were provided oa January 1, 2018, including, but not limited to,
impcuing any new eligibility regirirements or limitations to receive such
services, without egress prior audwrira~n by yn act m appropriation
uct of the legislature: Prun[dad, That no spate agency shall enter into any
contract for the adminishation and providon of state medicaid services
using a capitatrd managed cue delivery system in violation of this section
without ez~ress prior authorization by an act or appropriation act of the
legislature: Procidrd further, That the department of heald~ and eoviroa-
ment, the Kansas department far aging Fwd disxbitity services end the
department of administration shaD negotiate for contracts to administer
state medicaid services using a cogitated managed care delivery system
that rom y with $tis section, including altering the request Cor pro
iden ' by die department of artminist7ation as bid event 0005464,
opened on October 27, 2017, and closed on January 5, 2018, lindted to
persons ~vho have submitted a bid in response to bid event 0005464: And
prodded further, That any such oonhact shalt be for a terns of three yeazs
commencing on the termination done of onntracts for the administration
and prwiaon of state medicaid services under the Kansas medical assis-
tance program using a rapitated managed raze delivery system that mere
in effect on January 1, 2018, may include two one-year options to renew

rush contract at the discretion of the department of 6ealtb and environ-
ment and shall not impose any new eligibility requirements or limiteti~s
to receive s~ich services tl~et were not in effect on January 1, 2018: And
pr»utded furt7ur, That the department of healtL and environment and
the Kansas department for a~ug and usability services shall submit to
the United States centers for medicare and medimid services a request
to extend for three years any waiver that war in effect on January 1, 2018,
authorizing the state of Kansas to administer stlte medicaid services im-
der the Kansas medical assist,~nce program using a capitated managed
care delivery rystem in aa.~ordauce with this sFction: Provided, lw~u~r,
That the department of health and environment and the Kansas depart-
ment for raging and disability services may malify the manner in which
state medicaid services were prneided on Januacv 1, 2018, by imple-
menting: Any prcrvision of K.S.A. 2017 Supp. 3&7U3h and 39- i 03i. and
amendments thereto; acry policy that ezp~nds ececss to behavioral health
services or services delivered tluough tele6ealth technology services, if

such policy does nar imptue any new eligibility requvrments or linuta-
tions to receive state meclicaid sen~ices that were not in effect on Jannarti~
1, X18; and any other action appern~ed by express prior authoriration by
an act or appropriation act of the legjdature: Arsd provided, h<nceoer,
That the department of health and environment may negotiate vrith the

United States centers for me~care and medicaid services for the impla-
me~atiou of work requirements to receive state wedicgid services, in-
clading submitting a waiver request to the U[iited States centers fm med-
kam and medicaid services, but shall ~t vuplement such requirements,
even if approved by the United Stites centers for medicare and medicaid
services, w1ffiont prior express authoriardon by an act or appropriation
act of the legislat~ue and shall submit a report of such negotiations to the
legislature during the 2019 regular secsian of the Legislature.

Sec. 119. (a) Duxiag the &seal yeah ending ]une 30, 2018, and June
30, 2019, no state agency shall emend any moneysapp ropriated from the
state general fund or from any spexial revenue fiord or fiords for fiscgl
year 20I t3 or 2019 as authorized by chapter 104 of the 201 i Session I~ws
of Kansas. dus a any oMer appropriation tier of the YA18 regular session
of the ?egislahue to create, enter into or enforce any noadisc{osure agree-
ment or any agreement governing post-employiuent benefits ar other
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from: Gudmunsen, Lisa <Igudmur,sen@uhc.com>

Sent: Wednesday, June 20, 2018 10:11 AM

To: Waters, Aubrey [DAFPM]

Cc: Sparks, Kevin P

Subject: RE: Contract 45079 United Healthcare

H i Aubrey,

have talked with Kevin Sparks. He has received the email and will be moving forward to meet the June 21 due date

Please let me know is yon have any questions. Thank you.

Lisa

Lisa Gudmunsen Proposal Director'.. UnitedHealthcare Community &State
O 952.931.4838 ~ Iqudmunsen(a?uhc.com

From: Waters, Aubrey [DAFPM] [mailto:Aubrey.WatersC~ks.gov]

Sent: Wednesday, June 20, 2018 8:54 AM

To: Gudmunsen, Lisa
Cc: Sparks, Kevin P
Subject: FW: Contract 45079 United Healthcare

H i Lisa,

hadn't gotten a read receipt from Kevin Sparks, and wanted to make sure United Healthcare was aware of this contract

award for KanCare.

Attached is contract 45079, along with the Policy on Sexual Harassment, as required by the Governor's executive order

18-04. Attachment D has been revised and is provided. The Office of Procurement and Contracts has been asked to have

the signed contract returned by email no later than Thursday, June 21'` at 5Ph4 CST.

Since this is still an open procurement, all communication needs to be through the Office of Procurement and Contracts.

Thank you,

Aubrey Waters
Procurement Officer I Procurement 8 Contracts

Kansas Department of Administration

900 SW Jackson. Suite 451 South ~ Topeka. KS 66612

Phone: 785-296-2401 ~ Fax: 785-296-7240
aubrey waters na ks.gov ~ www.admin.ks.gov/offices/procurement-ard-contacts

~~~~~
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CONFIDENTIALITY AND PRIVILEGE NOTICE
This email message including attachments, if any, is intended for the person or entity to which it is addressed and may

contain confidential and/or privileged information. Any unauthorized review, use or disclosure is prohibited. If you are not

the intended recipient, please contact the sender and destroy the original message. including all copies.

From: Waters, Aubrey [DAFPM]

Sent: Tuesday, June 19, 2018 2:42 PM

To: Sparks, Kevin P <kevin sparks@uhc.com>

Subject: Contract 45079 United Healthcare

Attached is contract 45079, along with the Policy on Sexual Harassment, as required by the Governor's executive order

18-04. Attachment D has been revised and is provided. The Office of Procurement and Contracts has been asked to have

the signed contract returned by email no later than Thursday,lune 21 t̀ at 5PM CST.

Since this is still an open procurement, all communication needs to be through the Office of Procurement and Contracts.

Thank you,

Aubrey Waters
Procurement Officer ~ Procurement &Contracts

Kansas Department of Administration
900 SW Jackson. Suite 451 South ~ Topeka, KS 66612
Phone: 785-296-2401 ~ Fax: 785-296-7240
aubrev.waters(a~ks.gov ~ www.admin.ks.gov/officeslprocurement-and-contacts

~~~~~

i3epartmint u!'.~dministr~t~uri

CONFIDENTIALITY AND PRIVILEGE NOTICE
This email message including attachments, if any, is intended for the person or entity to which it is addressed and may

contain confidential andlor privileged information. Any unauthorized review. use or disclosure is prohibited. If you are not

the intended recipient, please contact the sender and destroy the original message, including all copies.

This e-mail, including attachments, ma} include confidential and'or

proprietary information. and may be uscd only by the person or entity

to «hich it is addressed. If the reader ofthis e-mail is not the intended

recipient or his or her authorized agent, the reader is hereby notified

that any dissemination, distribution or copying of this e-mail is

prohibited. if you have received this e-mail in error, please notify the

sender by replying to this message and delete this e-mail immediately.
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CONTRACT AWARD

Date of Award: June 19. 2018
Contract ID: 45079
EventlD: EVT0005464
Replace Contract: 37108, 37109, 37110A

r~~u.Fe ~78s1 avb-z37b
►,~: ~zss~ ~.nao

hu{+. a~6n[n.l~cta» uflil-c.+pnxwrrtwsnl-:u~ci-axttrkv

Procurement Officer: Aubrey L Waters
Telephone: 785-296-2401
E-Mail Address: aubrev.wa?ers(c~ks.gov
Web Address: http://admin.ks.gov/offices/procurement-and-contracts

Item: KanCare 2.0 Medicaid &CHIP Capitated Managed Care
Agency/Business Unit: Kansas Department of Health and Environment (KDHE)

Period of Contract: January 01.2019 through December 31, 2023

Contractor: UNITED HEALTHCARE OF THE MIDWEST INC
9900 BREN RD E STE 300W
MINNETONKA. MN 55343-9693

VendorlD: 0000382805
FEIN: 43-1361841
Contact Person: Kevin Sparks
E-Mail: kevin sparks(a~uhc.com
Local Telephone: 913-333-4068
Fax: 855-718-3770

Payment Terms: Net30

Political Subdivisions: Pricing is not available to the political subdivisions of the State of Kansas.

Procurement Cards: Agencies may not use a P-Card for purchases from this contract.

Administrative Fee: No Administrative Fee will be assessed against purchases from this contract.

The above referenced contract award was recently posted to Procurement and Contracts website The document can
be downloaded by going to the following website: http://www.da.ks.gov/purch/Contracts/
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1. Terms and Conditions

1.1. Contract Documents
I n the event of a conflict in terms of language among the documents. the following order of precedence shall

govem~
• Form DA 146a;

• written modifications to the executed contract;

• written contract signed by the parties;

• the Bid Event documents, including any and all amendments; and

• Contractor's written offer submitted in response to the Bid Event as finalized.

1.2. Captions
The captions or headings in this contract are for reference only and do not define, describe, extend, or limit

the scope or intent of this contract.

1.3. Definitions
A glossary of common procurement terms is available at http://admin.ks.gov/offices/procurement-and-

contracts. under the "Procurement Forms" link.

1.4. Contract Formation
No contract shall be considered to have been entered into by the State until all statutorily required

signatures and certifications have been rendered and a written contract has been signed by the contractor.

1.5. Notices
All notices, demands, requests, approvals, reports, instructions, consents or other communications

(collectively "notices") that may be required or desired to be given by either party to the other shall be IN

WRITING and addressed as follows:

Kansas Procurement and Contracts
900 SW Jackson, Suite 451-South
Topeka, Kansas 66612-1286
RE: Contract Number 40579

or to any other persons or addresses as may be designated by notice from one party to the other.

1.6. Statutes
Each and every provision of law and clause required by law to be inserted in the contract shall be deemed

to be inserted herein and the contract shall be read and enforced as though it were included herein. If

through mistake or otherwise any such provision is not inserted, or is not correctly inserted, then on the

application of either party the contract shall be amended to make such insertion or correction.

1.7. Governing Law
This contract shall be governed by the laws of the State of Kansas and shall be deemed executed in

Topeka, Shavmee County. Kansas.

1.8. Jurisdiction
The parties shall bring any and all legal proceedings arising hereunder in the State of Kansas District Court

of Shawnee County, unless otherwise specified and agreed upon by the State of Kansas. Contractor

waives personal service of process, all defenses of lack of personal jurisdiction and forum non conveniens.

The Eleventh Amendment of the United States Constitution is an inherent and incumbent protection with the

State of Kansas and need not be reserved, but prudence requires the State to reiterate that nothing related

to this Agreement shall be deemed a waiver of the Eleventh Amendment
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1.9. Mandatory Provisions
The provisions found in Contractual Provisions Attachment (DA 146a) are incorporated by reference and

made a part of this contract.

1.10. Termination for Cause
The Director of Purchases may terminate this contract, or any part of this contract, for cause under any one

of the following circumstances:

• the Contractor fails to make delivery of goods or services as specified in this contract;

• the Contractor provides substandard quality or workmanship;

• the Contractor fails to perform any of the provisions of this contract, or

• the Contractor fails to make progress as to endanger performance of this contract in accordance with its

terms.

The Director of Purchases shall provide Contractor with written notice of the conditions endangering

performance. If the Contractor fails to remedy the conditions within ten (10} days from the receipt of the

notice (or such longer period as State may authorize in writing). the Director of Purchases shall issue the

Contractor an order to stop work immediately. Receipt of the notice shall be presumed to have occurred

within three (3) days of the date of the notice.

1.71. Termination for Convenience
The Director of Purchases may terminate performance of work under this contract in whole or in part

whenever, for any reason.. the Director of Purchases shall determine that the termination is in the best

interest of the State of Kansas. In the event that the Director of Purchases elects to terminate this contract

pursuant to this provision, it shall provide the Contractor written notice at least 30 days prior to the

termination date. The termination shall be effective as of the date specified in the notice. The Contractor

shall continue to perform any part of the work that may have not been terminated by the notice.

1.12. Rights and Remedies
If this contract is terminated, the State, in addition to any other rights provided for in this contract, may

require the Contractor to transfer title and deliver to the State in the manner and to the extent directed, any

completed materials. The State shall be obligated only for those services and materials rendered and

accepted prior to the date of termination.

In the event of termination, the Contractor shall receive payment prorated for that portion of the contract

period services were provided to or goods were accepted by State subject to any offiset by State for actual

damages including loss of federal matching funds.

The rights and remedies of the State provided for in this contract shall not be exclusive and are in addition to

any other rights and remedies provided by law.

1.13. Antitrust
If the Contractor elects not to proceed with performance under any such contract with the State, the

Contractor assigns to the State all rights to and interests in any cause of action it has or may acquire under

the anti-trust laws of the United States and the State of Kansas relating to the particular products or services

purchased or acquired by the State pursuant to this contract.

1.14. Hold Harmless
The Contractor shall indemnify the State against any and all loss or damage to the extent arising out of the

Contractor's negligence in the performance of services under this contract and for infringement of any

copyright or patent occurring in connection with or in any way incidental to or arising out of the occupancy,

use, service. operations or performance of work under this contract.

The State shall not be precluded from receiving the benefits of any insurance the Contractor may carry

which provides for indemnification for any loss or damage to property in the Contractor's custody and
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control, where such loss or destruction is to state property. The Contractor shall do nothing to prejudice the

State's right to recover against third parties for any loss, destruction or damage to State property.

1.15. Force Maieure
The Contractor shall not be held liable if the failure to perform under this contract arises out of causes

beyond the control of the Contractor. Causes may include, but are not limited to, acts of nature, fires;

tornadoes, quarantine, strikes other than by Contractor's employees, and freight embargoes.

1.16. Assignment
The Contractor shall not assign, convey, encumber: or otherwise transfer its rights or duties under this

contract without the prior written consent of the State. State may reasonably withhold consent for any

reason.

This contract may terminate for cause in the event of its assignment, conveyance, encumbrance or other

transfer by the Contractor without the prior written consent of the State.

1.17. Third Partv Beneficiaries
This contract shall not be construed as providing an enforceable right to any third party.

1.18. Waiver
Waiver of any breach of any provision in this contract shall not be a waiver of any prior or subsequent

breach. Any waiver shall be in writing and any forbearance or indulgence in any other form or manner by

State shall not constitute a waiver.

1.19. Injunctions
Should Kansas be prevented or enjoined from proceeding with the acquisition before or after contract

execution by reason of any litigation or other reason beyond the control of the State, Contractor shall not be

entitled to make or assert claim for damage by reason of said delay.

1.20. Staff Qualifications
The Contractor shall warrant that all persons assigned by it to the performance of this contract shall be

employees of the Contractor (or specified Subcontractor) and shall be fully qualified to perform the work

required. The Contractor shall include a similar provision in any contract with any Subcontractor selected to

perform work under this contract.

Failure of the Contractor to provide qualified staffing at the level required by the contract specifications may

result in termination of this contract or damages.

1.21. Subcontractors
The Contractor shall be the sole source of contact for the contract. The State will not subcontract any work

under the contract to any other firm and will not deal with any subcontractors. The Contractor is totally

responsible for all actions and work performed by its subcontractors. All terms, conditions and requirements

of the contract shall apply without qualification to any services performed or goods provided by any

subcontractor.

1.22. Independent Contractor
Both parties, in the performance of this contract, shall be acting in their individual capacity and not as

agents, employees, partners, joint ventures or associates of one another. The employees or agents of one

party shall not be construed to be the employees or agents of the other party for any purpose whatsoever.

The Contractor accepts full responsibility for payment of unemployment insurance, workers compensation..

social security, income tax deductions and any other taxes or payroll deductions required by law for its

employees engaged in tivork authorized by this contract.
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1.23. Worker Misclassification
The Contractor and all lower tiered subcontractors under the Contractor shall properly classify workers as

employees rather than independent contractors and treat them accordingly for purposes of workers'

compensation insurance coverage, unemployment taxes, social security taxes, and income tax withholding.

Failure to do so may result in contract termination.

7.24. Immigration and Reform Control Act of 1986 CIRCA)
All contractors are expected to comply with the Immigration and Reform Control Act of 1986 CIRCA), as may

be amended from time to time. This Act, with certain limitations, requires the verification of the employment

status of all individuals who were hired on or after November 6, 1986, by the Contractor as well as any

subcontractor or sub-contractors. The usual method of verification is through the Employment Verification

(1-9) Form.

The Contractor hereby certifies without exception that such Contractor has complied with all federal and

state laws relating to immigration and reform. Any misrepresentation in this regard or any employment of

persons not authorized to work in the United States constitutes a material breach and. at the State's option,

may subject the contract to termination for cause and any applicable damages.

Unless provided otherwise herein, all contractors are expected to be able to produce for the State any

documentation or other such evidence to verify Contractor's IRCA compliance with any provision, duty.

certification or like item under the contract.

1.25. Proof of Insurance
Upon request, the Contractor shall present an affidavit of Worker's Compensation, Public Liability. and

Property Damage Insurance to Procurement and Contracts.

1.26. Conflict of Interest
The Contractor shall not knowingly employ, during the period of this contract or any extensions to it. any

professional personnel who are also in the employ of the State and providing services involving this contract

or services similar in nature to the scope of this contract to the State. Furthermore, the Contractor shall not

knowingly employ, during the period of this contract or any extensions to it, any state employee who has

participated in the making of this contract until at least two years after his/her termination of employment

with the State.

1.27. Nondiscrimination and Workplace Safety
The Contractor agrees to abide by all federal state and local laws, and rules and regulations prohibiting

discrimination in employment and controlling workplace safety. Any violations of applicable laws or rules or

regulations may result in termination of this contract.

1.28. Confidentiality
The Contractor may have access to private or confidential data maintained by State to the extent necessary

to carry out its responsibilities under this contract. Contractor must comply with all the requirements of the

Kansas Open Records Act (K.S.A. 45-215 et seq.) in providing services under this contract. Contractor

shall accept full responsibility for providing adequate supervision and training to its agents and employees to

ensure compliance with the Act. No private or confidential data collected, maintained or used in the course

of performance of this contract shall be disseminated by either party except as authorized by statute, either

during the period of the contract or thereafter. Contractor agrees to return any or alf data furnished by the

State promptly at the request of State in whatever form it is maintained by Contractor. On the termination or

expiration of this contract, Contractor shall not use any of such data or any material derived from the data

for any purpose and, where so instructed by State, shall destroy or render it unreadable.

1.29. HIPAA Confidentiality
Per the Health Insurance Portability and Accountability Act (1996) (HIPAA), the agency is a covered entity

under the act and therefore Contractor is not permitted to use or disclose health information in ways that the

agency could not. This protection continues as long as the data is in the hands of the Contractor.
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The Contractor shall establish and maintain procedures and controls acceptable to the agency to protect the

privacy of members' information. Unless the Contractor has the member's written consent, the Contractor

shall not use any personally identifiable information obtained for any reason other than that mandated by

this agreement.

1.3Q. Environmental Protection
The Contractor shall abide by all federal, state and local laws, and rules and regulations regarding the

protection of the environment. The Contractor shall report any violations to the applicable governmental

agency. A violation of applicable laws or rule or regulations may result in termination of this contract for

cause.

1.31. Care of State Property
The Contractor shall be responsible for the proper care and custody of any state owned personal tangible

property and real property furnished for Contractor's use in connection with the performance of this contract.

The Contractor shat! reimburse the State for such property's loss or damage caused by the Contractor,

except for normal wear and tear.

1.32. Prohibition of Gratuities
Neither the Contractor nor any person, firm or corporation employed by the Contractor in the performance of

this contract shall offer or give any gift, money or anything of value or any promise for future reward or

compensation to any State employee at any time.

1.33. Retention of Records
Unless the State specifies in writing a different period of time, the Contractor agrees to preserve and make

available at reasonable times all of its books, documents, papers, records and other evidence invo3ving

transactions related to this contract for a period of five (5) years from the date of the expiration or

termination of this contract.

Matters involving litigation shalt be kept for one (1) year following the termination of litigation, including all

appeals, if the litigation exceeds five (5) years.

The Contractor agrees that authorized federal and state representatives, including but not limited to,

personnel of the using agency: independent auditors acting on behalf of state and/or federal agencies shall

have access to and the right to examine records during the contract period and during the five (5) year post

contract period. Delivery of and access to the records shall be within five (5) business days at no cost to the

state.

34.Off-Shore S~urcinq
If, during the term of the contract, the Contractor or subcontractor plans to move work previously performed

in the United States to a location outside of the United States, the Contractor shall immediately notify the

Procurement and Contracts and the respective agency in writing. indicating the desired new location, the

nature of the work to be moved and the percentage of work that would be relocated. The Director of

Purchases, with the advice of the respective agency, must approve any changes prior to work being

relocated. Failure to obtain the Director's approval may be grounds to terminate the contract for cause.

1.35.On-Site Inspection
Failure to adequately inspect the premises shall not relieve the Contractor from furnishing without additional

cost to the State any materials, equipment, supplies or labor that may be required fo carry out the intent of

this Contract.

1.36. Indefinite Quantity Contract
This is an open-ended contract between the Contractor and the State to furnish an undetermined quantity of

a good or service in a given period of time. The quantities ordered will be those actually required during the

contract period: and the Contractor will deliver only such quantities as may be ordered No guarantee of

volume is made. An estimated quantity based on past history or other means may be used as a guide.
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1.37. Prices
Prices shall remain firm for the entire contract period and subsequent renewals. Prices shall be net

delivered, including all trade, quantity and cash discounts. Any price reductions available during the

contract period shall be offered to the State of Kansas. Failure to provide available price reductions may

result in termination of the contract for cause.

1.38. Payment
Payment Terms are Net 3Q days. Payment date and receipt of order date shall be based upon K.S.A. 75-

6403(b). This Statute requires state agencies to pay the full amount due for goods or services on or before

the 30th calendar day after the date the agency receives such goods or services or the bill for the goods and

services, whichever is later, unless other provisions for payment are agreed to in writing by the Contractor

and the state agency. NOTE: If the 30th calendar day noted above fails on a Saturday, Sunday, or legal

holiday, the following workday will become the required payment date.

Payments shall not be made for costs or items not listed in this contract.

Payment schedule shall be on a frequency mutually agreed upon by both the agency and the Contractor.

1.39. Accounts Receivable Set-Off Program
If, during the course of this contract the Contractor is found to owe a debt to the State of Kansas, a state

agency. municipality, or the federal government. agency payments to the Contractor may be intercepted /

setoff by the State of Kansas. Notice of the setoff action will be provided to the Contractor. Pursuant to

K.S.A. 75-6201 et seq, Contractor shall have the opportunity to challenge the validity of the debt. The

Contractor shall credit the account of the agency making the payment in an amount equal to the funds

intercepted.

K.S.A. 75-6201 et seq. allows the Director of Accounts &Reports to setoff funds the State of Kansas owes

Contractors against debts owed by the Contractors to the State of Kansas, state agencies, municipalities, or

the federal government. Payments setoff in this manner constitute lawful payment for services or goods

received. The Contractor benefits fully from the payment because its obligation is reduced by the amount

subject to setoff.

1.40. Federal, State and Local Taxes
Unless otherwise specified, the contracted price shall include all applicable federal, state and local taxes.

The Contractor shall pay all taxes lawfully imposed on it with respect to any product or service delivered in

accordance with this Contract. The State of Kansas is exempt from state sales or use taxes and federal

excise taxes for direct purchases. These taxes shall not be included in the contracted price. Upon request,

the State shall provide to the Contractor a certificate of tax exemption.

The State makes no representation as to the exemption from liability of any tax imposed by any

governmental entity on the Contractor.

1.41. Debarment of State Contractors
Any Contractor rvho defaults on delivery or does not perform in a satisfactory manner as defined in this

Agreement may be barred for up to a period of three (3) years, pursuant to K.S.A. 75-37,103, or have its

work evaluated for pre-qualification purposes. Contractor shall disclose any conviction or judgment for a

criminal or civil offense of any employee, individual or entity which controls a company or organization or will

perform work under this Agreement that indicates a lack of business integrity or business honesty. This

includes (1) conviction of a criminal offense as an incident to obtaining or attempting to obtain a public or

private contract or subcontract or in the performance of such contract or subcontract; (2) conviction under

state or federal statutes of embezz{ement, theft, forgery, bribery, falsification or destruction of records,

receiving stolen property: (3) conviction under state or federal antitrust statutes; and {4) any other offense to

be so serious and compelling as to affect responsibility as a state contractor. For the purpose of this

section, an individual or entity shall be presumed to have control of a company or organization if the

individual or entity directly or indirectly, or acting in concert with one or more individuals or entities, owns or

controls 25 percent or more of its equity, or otherwise controls its management or policies. Failure to

disclose an offense may result in the termination of the contract.
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1.42. Materials and Workmanship
The Contractor shall perform all work and furnish all supplies and materials, machinery, equipment,

facilities, and means. necessary to complete all the work required by this Contract. within the time specified..

i n accordance with the provisions as specified.

The Contractor shall be responsible for all work put in under these specifications and shall make good;

repair and/or replace, at the Contractor's own expense, as may be necessary, any defective work, material,

etc., if in the opinion of agency and/or Procurement and Contracts said issue is due to imperfection in

material, design, workmanship or Contractor fault.

1.43. Industry Standards
if not otherwise provided, materials or work called for in this contract shall be furnished and performed in

accordance with best established practice and standards recognized by the contracted industry and comply

with a!I codes and regulations which shall apply.

1.44. Implied Requirements
Ali products and services not specifically mentioned in this contract, but which are necessary to provide the

functional capabilities described by the specifications. shall be included.

1.45. Inspection
The State reserves the right to reject, on arrival at destination, any items which do not conform with

specification of the Contract.

1.46. Acceptance
No contract provision or use of items by the State shall constitute acceptance or relieve the Contractor of

liability in respect to any expressed or implied warranties.

1.47.Ownership
All data, forms, procedures, software, manuals, system descriptions and work flows developed or

accumulated by the Contractor under this contract shall be owned by the using agency. The Contractor may

not release any materials without the written approval of the using agency.

1.48. I nfo rm ati on/Data
Any and all information/data required to be provided at any time during the contract term shall be made

available in a format as requested and/or approved by the State.

1.49. Certification of Materials Submitted
The Bid document, together with the specifications set forth herein and all data submitted by the Contractor

to support their response including brochures, manuals, and descriptions covering the operating

characteristics of the items) proposed. shall become a part of the contract between the Contractor and the

State of Kansas. Any written representation covering such matters as reliability of the item(sl. the

experience of other users, or warranties of performance shall be incorporated by reference into the contract.

1.50. Transition Assistance
I n the event of contract termination or expiration, Contractor shall provide all reasonable and necessary

assistance to State to allow for a functional transition to another vendor.

1.51. (ntegration
This contract, in its final composite form, shall represent the entire agreement between the parties and shall

supersede all prior negotiations, representations or agreements.. either written or oral, between the parties

relating to the subject matter hereof. This Agreement between the parties shall be independent of and have

no effect on any other contracts of either party.
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1.52. Modification
This contract shall be modified only by the written agreement and approval of the parties. No alteration or

variation of the terms and conditions of the contrast shall be valid unless made in writing and signed by the

parties. Every amendment shall specify the date on which its provisions shall be effective.

1.53. Severability
If any provision of this contract is determined by a court of competent jurisdiction to be invalid or

unenforceable to any extent, the remainder of this contract shall not be affected and each provision of this

contract shall be enforced to the fullest extent permitted by law.



Contract ID: 45079
EventlD: EVT0005464

Page 10

2. Specifications

2.1. CONTRACTOR's written proposal submitted in response to the Request for Proposal as finalized, including;

1) The bid event documents. including any and all amendments; and

2) Original Technical and final Cost Proposal submitted by Contractor

3) CONTRACTOR'S responses to State's questionslassurances

2.2. Section 5.1.1 and Section 5.7 items A, B and C of the original bid event document are deleted and replaced

with items A, B, C and D listed below
A. Value-based models and purchasing strategies will further integrate services and eliminate the current

silos bet4veen physical health services and behavioral health services: leading to improvements in

q uality, outcomes, and cost-effectiveness.

6. Increasing employment and independent living supports for members who have disabilities or behavioral

health conditions, and who are living and working in the community, will increase independence and

irnprove health outcomes.
C. The use of telehealth (e.g., telemedicine, telemonitoring, and telementoring) services will enhance

access to care for KanCare members living in rural areas. Specifically:

1. Telemedicine will improve access to services such as speech therapy

2. Telemonitoring will help members more easily monitor health indicators such as blood pressure or

glucose levels, leading to improved outcomes for members who have chronic conditions

3. Telementoring can pair rural healthcare providers with remote specialists to increase the capacity for

treatment of chronic, complex conditions.

D. Removing payment barriers for services provided in Institutions for Mental Disease (IMDs) for members

who have a primary diagnosis of a substance use disorder or co-occurring substance use disorder will

result in improved member access to behavioral health services.

2.3. Section 5.1.5 of the original bid event is amended to add "F."

F. CONTRACTOR shall cooperate with the Department of Children and Families (DCF) in matters relating to

youth in foster care who are KanCare members.

2.4. Section 5.4.5 of the original bid event letter E is amended as follows:

X~th- Members discharged from along-term stay in a hospital, State hospital, public or

private ICF/IDD, psychiatric residential treatment facility (PRTF) or other institutional set#ing shall be placed

in either Level III or Level IV of Service Coordination based on their individual needs.

2.5. Section 5.4.8 of the original bid event C is deleted in its entirety.

2.6. Section 5.4.11 A of the original bid event is amended as follows

A. Delete items 3, 4, and 5.
B. Item 6 — "The CONTRACTORS) must provide in their Service Coordination model description of how

they work with children with complex needs. ~ ave~ad ~utt+p{e

2.7. The following sections of the original bid event will no be implemented on January 1, 2019. If at such time the

State chooses to implement these sections.. a contract amendment will be written.

A. 5.19.1
B. 5.19.2
C. 5.19.3
D. 5.19.5

2.8. Section 5.19.4 of the original bid event will be implemented on or after July 1, 2019 and in accordance with a

disability supported employment pilot strategy developed by the State in col{aboration with the CONTRACTOR.
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2.9. Attachment D - Grievance, Reconsideration, Appeal and State Fair Hearing is replaced in full with Attachment

D -Grievance, Reconsideration, Appeal and State Fair Hearing dated June 8, 2018.

2.10. Attachment L —The population "foster care' is de{eted.

2.11. The State will develop the following strategies, no later than April 1, 2019, in collaboration with the

CONTRACTOR.
A. Service Coordination Strategy
B. Value Based Purchasing Strategy

2.12. The CONTRACTOR shall develop and submit the CONTRACTOR'S member enrollment packet materials for

State approval on or before July 10, 2018. The enrollment packet materials are for the enrollment broker mailings

to occur on and after October 1, 2018.
A. These materials are further described in Section 5.2.1.A.3 of the original bid event

B. Per CMS direction, all member handbooks must contain the foAowing statements:

1. Kan Be Healthy also cove. s tests and specialist services to treat conditions found in a

checkup.
2. Cleanings, checks-ups, x-rays, fluoride, dental sealants and fillings are all covered.

3. Take your child to the dentist by their first birthday.

2.13. The CONTRACTOR shall make available all documents requested by the State's Readiness Review

contractor, Mercer, by August 8, 2018.

2.14. The CONTRACTOR shall employ, as a Health Screen. the document known as ̀Attachment F" in the original

bid event and use the scoring included in that tool.

2.15. The CONTRACTOR shall employ the KanCare Health Risk Assessment as outlined +n "Attachment E" of the

original bid event whenever a KanCare member triggers one of the thresholds outlined in "Attachment F."

2.16. Quality and Performance Monitoring
A. The State's monitoring of the contract will use the State's Quality Management Strategy (QMS), upon

approval by the Centers for Medicare and Medicaid Services (CMS.) The CONTRACTOR will be held to

the required quality and performance measures.

B. The CONTRACTOR shall submit annually required data including but not limited to'

1. Healthcare Effectiveness Data and Information Set (HEDIS)

2. Medicaid Child Core Measures sets
3. Consumer Assessment of Healthcare Providers and Systems (CARPS) i. Adult ii. Child

4. Any other data as directed by the State.

C. Other data sources than those from the CONTRACTOR including but not limited to:

1 . National Outcome Measures (NOMS)
2. National Core Indicator (NCI)/NCI-Aging and Disabilities (AD)

3. Minimum Data Set
4. Long Term Services and Supports (LTSS) CARPS

5 State audits
D. Further quality and performance measures will be developed with feedback from the CONTRACTOR

and documented in a State policy.

2.17. COSTS
The contract will be updated with the final CY19 capitation rates in the latter part of CY18 Per Section 7.H.1

of the original bid event, the State shall determine the final capitation rates paid, such that CONTRACTOR will

maintain the same spot in the Final Actuarially Sound Rate Range as in the Initial Actuarially Sound Capitation

F2ate Range. The Finaf Actuarially Sound Rate Range wi11 be shifted upward to reflect the portion of the

Withhold that is not projected to be earned back by the contracted MCOs. This will be specific to the CY19

Withhold specifications.
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The Final Actuarially Sound Rate Range will include the impact of any policies that have been enacted that

were not reflected in the cost proposal from the CONTRACTOR. CONTRACTOR is confirming their financial

commitment to contract as an MCO under KanCare. Unless otherwise specified in the terms of this agreement

the termination of this contract by CONTRACTOR will result in the loss of the performance bond.

2.18. This contract is dependent on the Centers for Medicare and Medicaid Services approval.
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State of Kansas Department of Administration
DA-146a (Rev. 06-12)
CONTRACTUAL PROVISIONS ATTACHMENT

Important: This form contains mandatory contract provisions and must be attached to or incorporated in al l copies

of any contractual agreement. If it is attached to the vendor/contractor's standard contract form, then that form must

be altered to contain the following provision:
"The Provisions found in Contractual Provisions Attachment (Form DA-146a, Rev. 06-12), which is attached

hereto, are hereby incorporated in this contract and made a part thereof."
The parties agree that the following provisions are hereby incorporated into the contract to which it is attached

and made a part thereof.. said contract being the day of _, 20

1. Terms Herein Controlling Provisions: It is expressly agreed that the terms of each and every provision in

this attachment shall prevail and control over the terms of any other conflicting provision in any other document relating

to and a part of the contract in which this attachment is incorporated. Any terms that conflict or could be interpreted to

conflict with this attachment are nullified.

2. Kansas Law and Venue: This contract shall be subject to, governed by, and construed according to the laws

of the State of Kansas. and jurisdiction and venue of any suit in connection with this contract shall reside only in courts

located in the State of Kansas.

3. Termination Due To Lack Of Funding Appropriation: If, in the judgment of the Director of Accounts and

Reports, Department of Administration, sufficient funds aye not appropriated to continue the function performed in this

agreement and for the payment of the charges-hereunder, State may terminate this agreement at the end of its current

fiscal year. State agrees to give written notice of termination to contractor at least 30 days prior to the end of its

current fiscal year, and shall give such notice for a greater period prior to the end of such fiscal year as may be

provided in this contract, except that such notice shall not be required prior to 90 days before the end of such fiscal

year. Contractor shall have the right, at the end of such fiscal year, to take possession of any equipment provided

State under the contract. State will pay to the contractor all regular contractual payments incurred through the end of

such fiscal year, plus contractual charges incidental to the return of any such equipment. Upon termination of the

agreement by State, title to any such equipment shall revert to contractor at the end of the State's current fiscal year.

The termination of the contract pursuant to this paragraph shall not cause any penalty to be charged to the agency or

the contractor.

4. Disclaimer Of Liability: No provision of this contract will be given effect that attempts to require the State of

Kansas or its agencies to defend.. hold harmless, or indemnify any contractor or third party for any acts or omissions.

The liability of the State of Kansas is defined under the Kansas Tort Claims Act (K.S.A. 75-6101 et seq.).

5. Anti-Discrimination Clause: The contractor agrees: (a) to comply with ;he Kansas Act Against

Discrimination (K.S.A. 44-1001 et seq.) and the Kansas Age Discrimination in Employment Act (K.S.A. 44-1111 et

sea.) and the applicable provisions of the Americans With Disabilities Act (42 U.S.C. 12101 et seq_) (ADA) and to not

discriminate against any person because of race, religion, color, sex. disability, national origin or ancestry, or age in

the admission or access to, or treatment or employment in; its programs or activities; (b) to include in all solicitations or

advertisements for employees, the phrase "equal opportunity employer"; (c) to comply with the reporting requirements

set out at K.S.A. 44-1031 and K.S.A. 44-1116; (d) to include those provisions in every subcontract or purchase order

so that they are binding upon such subcontractor or vendor: (e) that a failure to comply with the reporting requirements

of (c) above or if the contractor is found guilty of any violation of such acts by the Kansas Human Rights Commission,

such violation shall constitute a breach of contract and the contract may be cancelled. terminated or suspended, in

whole or in part. by the contracting state agency or the Kansas Department of Administration; (t~ if it is determined that

the contractor has violated applicable provisions of ADA, such violation shall constitute a breach of contract and the

contract may be cancelled, terminated or suspended, in whole or in part, by the contracting state agency or the Kansas

Department of Administration.
Contractor agrees to comply with all applicable state and federal anti-discrimination laws.

The provisions of this paragraph number 5 (with the exception of those provisions relating to the ADA) are not

applicable to a contractor who employs fewer than four employees during the term of such contract or whose contracts

with the contracting State agency cumulatively total $5,000 or less during the fiscal year of such agency.

6. Acceptance Of Contract: This contract shall not be considered accepted, approved or otherwise effective

until the statutorily required approvals and certifications have been given.
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7. Arbitration, Damages, Warranties' Notwithstanding any language to the contrary, no interpretation of this

contract shall find that the State or its agencies have agreed to binding arbitration, or the payment of damages or

penalties. Further, the State of Kansas and its agencies do not agree to pay attorney fees, costs, or late payment

charges beyond those available under the Kansas Prompt Payment Act (K.S.A 75-6403), and no provision will be

given effect that attempts to exclude, modify, disclaim or otherwise attempt to limit any damages available to the State

of Kansas or its agencies at law, including but not limited to the implied warranties of merchantability and fitness for a

particular purpose.

8. Representative's Authority To Contract: By signing this contract, the representative of the contractor

thereby represents that such person is duly authorized by the contractor to execute this contract on behalf of the

contractor and that the contractor agrees to be bound by the provisions thereof.

9. Responsibility For Taxes' The State of Kansas and its agencies shall not be responsible for, nor indemnify a

contractor for, any federal, state or local taxes which may be imposed or levied upon the subject matter of this

contract.

10. Insurance: The State of Kansas and its agencies shall not be required to purchase any insurance against

loss or damage to property or any other subject matter relating to this contract, nor shall this contract require them to

establish a "self-insurance" fund to protect against any such loss or damage. Subject to the provisions of the Kansas

Tort Claims Act (K.S.A. 75-6101 et seq.l. the contractor shall bear the risk of any loss or damage to any property in

which the contractor holds title.

1 1. Information: No provision of this contract shall be construed as limiting the Legislative Division of Post Audit

from having access to information pursuant to K.S.A. 46-1101 et sec .

12. The Eleventh Amendment. "The Eleventh Amendment is an inherent and incumbent protection with the

State of Kansas and need not be reserved, but prudence requires the State to reiterate that nothing related to this

contract shall be deemed a waiver of the Eleventh Amendment."

13. Campaign Contributions / Lobbying: Funds provided through a grant award or contract shall not be given

or received in exchange for the making of a campaign contribution. No part of the funds provided through this contract

shall be used to influence or attempt to influence an officer or employee of any State of Kansas agency or a member of

the Legislature regarding any pending legislation or the awarding. extension, continuation, renewal, amendment or

modification of any government contract, grant, loan, or cooperative agreement.
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Subject to the terms and conditions of the bid specifications and this contract, State hereby accepts the offer of
Contractor as expressed by Contractor's bid submitted to Procurement and Contracts on January 05, 2018 in
response to Bid Event Number EVT0005464.

it is understood and agreed by the parties that pursuant to the bid, Contractor agrees to furnish KanCare 2.0 Medicaid
8 CHIP Capitated Managed Care for Kansas Department of Health and Environment (KDHE) on order of the
Agency at the price or prices contained herein.

This contract is entered into this 19th day of June, 2018 by and between the State of Kansas (State) and UNITED
HEALTHCARE OF THE MIDWEST INC, MINNETONKA, MN (Contractor).

Signatures on file.


