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Re: Bid Protest -State of Kansas Request for Proposal EVT0005464 KanCare

2.0 Medicaid &CHIP Capitated Managed Care ("KanCare 2.0 IZFP")

Dear Mr. Diel:

This firm, together with Sneed Law Firm, LLC, and Foley & Lardner, LLP,

represents Amerigroup Kansas, Inc. ("Amerigroup") in the above-referenced matter.

On June 29, 2018, Amerigroup timely and properly submitted a written bid protest,

pursuant to the Kansas Department of Administration ("KDOA") Vendor Bid Protest

Procedure, seeking administrative review and stay relief from the State's notice of

intended awards under the KanCare 2.0 RFP. A copy of Amerigroup's bid protest is

attached hereto and incorporated herein as Exhibit A.

In its written bid protest Amerigroup expressly requested a stay of "any and all

procurement or contract implementation and readiness activity related to the RFP"

under Section 3 of the KDOA Vendor Bid Protest Procedure or, in the alternative, K.S.A.

77-528. Exhibit A, pp. 1-2. Amerigroup maintains that an immediate stay of the

effectiveness of any official actions deriving from or in connection with the KanCare 2.0
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RFP is warranted and that all work on the procurement and performance under, or

implementation of, the vendor contracts, including without limitation work in

connection with readiness reviews, be suspended pending judicial review. Amerigroup

further maintains that the procurement should be restored to the status quo ante the

unauthorized actions and omissions of the state officials involved in the process, as

articulated in Exhibit A. The attendant circumstances do not justify—and in fact

militate against—a stay override in this instance.

Amerigroup respectfully requests that KDOA provide a written determination,

on or before July 13, 2018, addressing the stay request Amerigroup filed with this

agency on June 29, 2018.

Sincerely yours,

Trevor C. Wohlford



EXHIBIT "A"

Amerigroup Kansas, Inc.

Bid Protest -State of Kansas Request for Proposal EVT0005464 KanCare 2.0 Medicaid &

CHIP Capitated Managed Care ("KanCare 2.0 RFP")
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Kansas Department of Administration
Attri: Tracy Diel, Director .of the Office of
Procurement and Contracts
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Re: Bid Protest -State of Kansas Request for Proposal
EVT0005464 KanCare 2.0 Medicaid &CHIP Capitated

Managed Care

Dear Mr. Diel,

Of Counsel
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C, Michael Lennen
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.lahn J. Ambrosio
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Trevor C, Wahlford
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This firm, together with Sneed Law Firm, LLC, and Foley & Lardner, LLP,

represents Arnerigroup Kansas, Inc., ("Amerigroup"}. Amerigroup's address is 9225 Indian

Creek Parkway, Building 32, Suite 400, Overland Park, Kansas, b62I0, Pursuant #o the

Kansas Department of Administration's ("Departrnent") Vendor Bid Protest ~'rocedure,

Amerigroup respectfully submits this written protest of the Department's June 22, 2018,

notice of intended awards to United Healthcare, Sunflower State Health Plan and Aema Better

Health bf Kansas under the Request for Proposals identified as EVT0005464, KanCare 2.0

Medicaid &CHIP Capitated Mana;ed Care (the "KanCare 2.0 RFP").

A. Request for Stav Pursuant to Section 3 of the Vendor Bid Protest Procedure

In accordance with Section 3 of the Department's Vendor Bid Protest

Procedure, the filing of this written protest precludes the Department from proceeding any

further with any contract award ox from entering into any contract under the KanCare 2.0 RFP

until this protest has been heard by the Department. Ameri~roup expressly requests that

any and all procurement or contract implementation and readiness activity related_to

the RFP immediately be stayed as required by the Department's Vendor Bid Protest
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Procedure. T+~ the degz~ee the Department takes the position that, nofunthstanding Section 3

of the Department's Vendor Bid Protest Procedure, the filing of this written protest does not

operate as an automatic stay, Amezigroup reques#s that fhe Department treat this written

protest as encompassing a petition for stay of the Department's procurement actions gursuan#

to section 77-258, Kansas Statutes.

B. Reservation of Right fo Snpplemenf Protest Based on Pendnns Kansas open

Records Act Request

This Protest is based on the in#'orn~ation known and documents available to

Amerigroup at. this time. Amerigroup has made open records requests to the Department and

to the Kansas Departrnent of I-~ealth and Environment ("KDHE"} related to the KanCare
 2.0

RFP pursuant to tha Kansas Open Records Act ("KORA'~, K.SA., 45-215, ez seq. To date,

however, the only production of records by either the Deparlme~t or KDHE consists of

limited records posted to the Department's procurement website in the Late afteinoon of June

28, 20 Y $, and Amerigroup has been advised tha# additional public records remain to be

produced. True and correct copies of Amerigronp's KORA requests are attached as

Composite Exhibit A. Amerigroup anticipates ~kat upon having the opportunity to review

these doctmients in detail, amd upon the production of the remaining records responsive to

Axnerigroup's KORA requests, significant additional grounds for Amerigroup to protest will

likely be revealed. Amerigroup expressly reserves the right to amend or supplement this

protest to assert additional grounds for protest and/or additional support for curre
ntly

enumerated grounds for protest based on any public records received in response to

Amerigroup's KORA requests, xeview and analysis of relevant documents, or o#herw
isa

discovered or revealed during the course of this proceeding.

C. Statement of the Specific.Reasons for the Protest

1. The D.enartcuent's Awards and Any Resulting Contracts Under the

KanCare 2.0 RFP are Invalid Because They Would Eacceed tfie

Department's Legal Authority

Amerigroup is an incumbent Managed Care Organization (MCO) that has been

successfully providing managed care services to the State of Kansas and i
ts Medicaid

recipients since 2013 under the State's original Medicaid managed care pro
gram laiown as

KanCare pursuant to a con#xact awarded undex a pzior KanCaze RFP. Amerigro
up's current

contract with the State to provide Medicaid managed care services under Ka
nCare continues

until December 31, 2018.

On November 2, 2017, the Department issued the KanCare 2.0 RFP, seeking

vendors to bid on a new version of KanCate, kno~~+n as KanCare 2.0, which
 tivould include

sign~ficarzt changed from the State's curreni -version of KanCare ("KanCare 1.
0"). These

changes included, among many others, a work requirement and lifetime cap on bene
fits for

some recipients, Qn January 4, 2Q18, Amerigroup aid the other vendors 
submitted their

proposals to tJ~e Department in response to the KanCare 2.0 RFP.
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However, after the KanCare 2.0 RFP proposals wete submitted, an
d during the

cotuse of the 2018 Kansas legislative session, numerous bills wer
e filed to suspend and/or

modify the provisions of KanGare 2.0. On January Z4, 2018, t
he Governor of Kansas

announced in a press relcase his plans to "stop KanCare 
2.0", and instead "to make

imgro~ements to the current KanCare program." A trae and corre
ct copy of the January 24,

2018, press release from the Office of the Governor is attac
hed as Eachibit B.

Subsequen#ly, on May 4, 2018, the Kansas .Legislature passed a
 budget bill

with several provisos affecting the KanCare progxam, Most import
antly, Section 118 of the

budget bill that passed included a provision directing
 that the agencies were only to

implement a KanCare program reflective of the program as
 it existed on January 1, 2018,

without any of the KanCaze 2.0 provisions that were incl
uded as part of the KanCare 2.0 RFP.

Section 118 also directed that the KanCare 2.0 RFP 
be altered to take the Legislature's

mandate not to proceed with KanCare 2.Q inta account. 
More_ specifically, the proviso at

Section 1 18 provided, in relevant part.

During the fiscal yeazs ending June 30, 2D18, and Tune
 30,

2019, notwithstanding any other provision of law to the

contrazy, no state agency shall expend any moneys

appropriated from the state general fund or
 from any

special revenue fund or funds for fiscal year 2018 o
r 2014 by

chapter 104 of the 2017 Session Laws o~ Kansa
s, this or any

other appropriation act of the :2018 re~ulaz se
ssion of the

legislature to submit or maintain to the Ylnited 
States cenEers

for medicare and medicaid services any request to

adminis#er or provide state medicaid servi
ces under the

Kansas medical assis#ance program using a capitated

managed care delivery system nn any moaner that is

substantially different than the manner in w
hich state

medicaid services under the Kansas medical
 assistance

program were provided nn January 1, 2018, inc
luding, but

not limited to, unposing any new eligibility requi
rements or

limitations to receive such services, witho
ut express prior

authorization by an act or appropriation act of the
 IegiSlafure:

Providers That no state agency shalt enter int
o any contract

for fhe administration and provision of st
ate medicaid

services using a capitated managed care deliv
ery system in

violation of this section without express prior au
thorization by

au act or appropriation act of the legislata~re: P
rovided furtlaer,

That the department o~ health and enviranwen
t, the Kansas

department for aging and disability services and the

department of adminis#ration shall negotiate 
for contracts

to admini9ter state medicaid services using
 a capitated

managed care delivery system that comply wit
h this section,

i~eluding altering the request for proposal ide
ntified by the

department of administration as bid event 0
005464, opened

on October 27; 2017, and closed on January 5, 
2018, limited
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to persons who have submitted a bid in response to bid

event 0005464.

2018 Kansas omnibus Budget, Section 118 (bolding emphasis added), a true an
d correct copy

of which is attached hereto as Exhibit C. Other provisos in the 2
01 S budget bill add

additional requirements, including certain allowances foz additional beha
vioral health and

teiemedicine services. This 2018 budget bill was signed by the Goverbo
r and became law on

May 16, 2018, The KanCare program, as revised by the 2018 budget, is r
eferred to hereafter

as "KanCare l.x", as it is clearly not the program sought by the Kan
iCare 2.0 RFP, but it is

also different than KanCare 1.0.

However, despite the fact that all statutory authority for the
 Department to

proceed with the provisions of IfanCare 2.0 was revoked by the 2
018 Kansas budget ̀bill

provisos, and that the Deparhnent was directed to alter the KanCar
e 2.0 RAP, the Department:

(1) never altered any provisions of the KanCaze 2.0 RFP; 
[2} never solicited any revised or

updated bids from vendors based on the new requirements; and
 (3}Weyer even discussed any

of the new or revised requirements with vendors during the vendor
 oral presentations.

Instead, on Jtu~e 22, 2018, the Deparimeirt announced intended
 awards under

the terms of the unmodified KanCare 2.0 RFC to Uni#ed Healt
hcaze, Sunflower State Health

Plan and Aetna Better Health of Kansas. However, the Depa
rtrnent simply does not have the

legal authority to awazd contracts under tie temLs of t
he KanCaze 2.0 RFP, because -the

provisions .af the KanCare 2,0 RFP go beyond the limits of the sta
tutory authority provided to

the Deparhnent in the 2018 Kansas Budget that
 expressly prevent the Depar~ent from

proceeding with services sought under the KanCare Z.0 RFP
, or awarding contracts endear the

I~anCare 2.0 IZFP without "altering" the KanCare
 2.0 RFP to address the changed

requirements following adoption of the 2018 Kansas Bud
ge. The Department fever did this,

and instead simply awarded contracts undez the
 un-altered KanCare 2.0 RFP in direct

contravention of the express direction of the Legislature a
nd without any stafirtory authority to

#eke such ultra vices actions,

In Kansas, "it has long been the rule that ...subdivisio
ns of the state have only

such powers as are confezred upon by statute, specifica
lly or by clear implication, and that any

reasonable doubt as to the eacistence of such power 
should 6e resolved against its existence_"

Wichita Pub. Sch. Emp. .Union, Local No. 513 v. Smith, i94 Kan. 2, 4, 397 P.2
d 357, 359

(1964). "A contract entered into iry a governmerrtal 
entity wl,~ich was beyond the scope of the

entity's power i~ unlawful; the actions of an agency in enter
ing into such a contact are void,

and the contract is unenforceable as an ultra vices act
." Templeton v. Kansas Parole Bd, 27

Kan. App. 2d 471, 473-74, 6 P.3d 910, 913 (200
0j. Moreover, "when a governmental agent

or entity acts outside the scope of its authority, or ult
ra virus, no ratification or estoppel can

legitaamize fine exercise of such authority." ~2esolutian 
D.versight Corp, a Kanscks Health Care

Stabilization Fund, 38 Kan.A.pp.2d 899., 90~, 175 
P.3d 268, 273 (2008).

Here, the 2018 Kansas Budget expressly prevented 
the Department from

awazding contracts based on KanCare 2.0, and in
stead required that KanCaxe 2.0 RFP be

altered in order to effectuate the legislative intent that
 the Department award contracts based

on the KanCare program as it existed on January 1, 201
8, as modified by o#her provisos in the
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20I 8 budget, i.e., KanCare l.x. 'i'he Depar~tnent failed to do 
so, and its attempted award of

contracts under the un-altered KanCare 2.0 RFP is therefore
 beyond its statutory authority.

Accordingly, the purported notice of award is invalid and 
is of no legal force and effect, and

any contracts issued by the Department from fhe RFP aze ultr
a vires, void and unenforceable_

See Resolution Oversight Corp., 38 Kan.App.Zd at 9~5,
 i75 Pad at 273 {"["I~o the extent-the

contract exceeded the scope of the governmental entity's
 power, the contract is unlawful,

unenforceable and void."). The Department u3tist theref
ore rescind its award notice so that it

can eifih~r issue a new RFP to seek proposals for tl~e statut
orily permitted KanCare l.x

services, or, at a minimum, "alter" the provisions of the Ka
nCaze 2.0 RFP to comply wit3i the

curzent stafuLory authority and allow each ofthe bidders a fair 
and equal opporhmity to submit

updated proposals to allow for a fair and open evaluation 
and award in accordance with the

currently applicable KanCare l.x requirements.

2. The Department's Failure to Alter the Kan~Care 2.0 RFP an
d Offer ALI

Bidders an Opportunity to Snbmit Revised Bids Was Clearly

Erroneous, Arbitrary and Capricious, and Contrary to Comp
etition

Not only did the Department's award of contr~.ets under 
the un-altered

KanCaxe 2.0 R~'P contradict the express directio
n of the Legisla#ure and exceed the

Department's legal authority, but it was also clearly err
oneous, azbitrary and capricious, and

contrary to fair and open cnmpetitian because fhe De
partment failed to alter the KanCare 2.0

RFP to provide an equal and open opportunity for 
all bidders to adjust their proposals based

on the newly mandated requirement that the services
 sought by the KanCare 2.0 RFP not

proceed. Instead, the Department simply evaluated
 the proposals and awarded new contracts

based on proposals submitted in response to the p
rovisions of the KanCare 2.0 RFP, even

though the unaltered KanCaze 2.0 RFP, and the prop
osals submitted in response to it, were

rendered obsolete by the 2018 Kansas Budget.

In other words, the Department has noticed its intent t
o award contracts for

services that have never been competitively pro
cured as required by Kansas law: the

Department never obtained or evaluated proposals ba5
5ed on the actzcul requirements that will

apply to the contracts, but is instead purporting to awa
rd contracts for one program based

upon bids received for another, materially diffe
ren# program. The Depai~tnient's failure to

solicit or evaluate proposals or pricing fir the services
 That it will actually contract for, and its

decision to instead use the obsolete KanCar~ 2.0 RF
P in ifs unaltered state as the basis for

evaluating and awarding a completely different sco
pe of services, prevented the Department

from being able to fairly evalaate proposals for -the
 actual services to be provided by the

bidders to tiie State and its Medicaid recipients. 
Not only was this unfair• to the bidders, -who

never had an opportunity to adjust their Kan~are 2
.0 proposals to take into account the

KanCaze l.x regairemen#s that will actually apply, 
but it was contrary to the purposes of

public competitive bidding requirements and completely frustrates the ability of the

Department to obtain the best value based upon in
formed competition.

'The purpose of competifive bidding for govern
ment contracts is to protect tiae

public and guard against favoritism, improvidence 
and corruption. See Suffer Bros. Const.

Co. a City of Leavemvorth, 238 I~au. 85, 92, 708 P.2
d 190, i96 (1985); Topeka Bridge &

Iron Ca, v Bd of Com'rs of Labette County, 98 K
an. 292, 158 P. S, 11-12 (19i~ (hoitiing
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that purpose of competitive bidding statute was "tc~ secure economy and protect
 the public

from collusive contracts, which would result in favoritism and fraud.").
 One of the

fundamental tenants of competitive bidding is that the governmental. agency must
 no# base its

award on factors "that were not disclosed in the bid documents." See .Ritc
hie Paving Inc. u

CiCy o,~`' Deerfield, 275 Kan. 631, b41, 67 P.3d 843, 849 (20 3) (bolding that City
 acted

improperly when awazding contract based on "intangible factors" that were not disc
losed by

the City in the bid documents"). Moreover, the hid specifications must b
e available to the

bidders so "that all bidders shall be placed on an equality, and that each sh
all kno~~v exacfly

what is required" for then bid. See Topeka Bridge &Iron Ca., 158 P. at 12.

V4~here, as in this case, a governmental agency awards a contract for services

that are not those outlined in the provisions of the ,government entity's requ
est for proposals,

the basis for the coutr~act award is not apparent to the bidders or the public
, which allows for

the appearance of favozitism or improvidence, and fails to protect ~e 
public interest in fair

and open cflmpetition. See id at 13. The Deparfznent's actions we
re, thus, impermissible.

Instead, under long-established principles of open and fair compet
itive bidding —and as

required by the Kansas legislature in the 2018 Kansas Budget —the 
Depar~nent should have

altered the KanCare 2.0 RFP by amendment to express to tlae bid
ders the-then applicable

requirements and offer each bidder the opportunity to revise theiz p
roposal based on the actual

KanCare 1 x services the Department would be contracting for. Doin
g so would have allowed

each bidder to have their proposal fairly evacuated in accorda
nce with factors that were

disclosed in the bid documents, and would have allowed the De~ar
lanent Eo make an informed

evaluation of the bidders' ability to provide the services a
ctually sought by the State. The

Depar(ment's failure to clo so, and its selection of awardees
 based on factors not disclosed in

the KanCaze 2.0 RFP, was arbitrary, capricious and 
contrary to competitive bidding

principles. See Ritchie Paving, Inc., 275 Kan. at 641, 67 P.3d
 at 849; ?'opeka Bridge &Iron

Co., 158 P, at 11-12.

3. The Department's Award of Contracts for Services Materially

Different From the Services Sought by the Department's Ka
nCare 2A

RFP is CIearty Erroneous, Arbitrary and Gaprieions, and C
ontrary to

Competition

Contrary to legislative direction, the Departu~ent never altered the
 KanCare 2.0

RFP by amendment to addxess the fact that KanCare 
2.0 had been halted. by the Kansas

Legislature in the 2018 Budged Instead, the Department 
simply used the KanCare 2.0 RFP as

the basis to evaluate and award contracts for a scope of s
ervices that is required by law to

materially differ from the ser-vices sought by the KanCare 2.0 RFP
.

However, Kansas law is clear that a contract cannot be award
ed on terms

materially different than fire terms sought by the governmen
t entity's bid documents. See

Topeka Bridge &Iron Co., 158 P, at 12 (holding th
at_"after a contract was awarded to the

plaintiff it could not lawfiaily be changed by the subst
itution of additional specifications,

tivhich made substan#ial changes in the requirements to fhe o
ther bidders"). As explained in a

Kansas Attorney General opinion, "the purpose of competit
ive bidding is to avoid fraud,

favoritism.and irupropriety" and fherefoie, "na material cha
nge may be made in any bid after

the bids have been.received and opened since to hermit s
uch would be to open the door to
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fraud-and collusion." Kan. Attp. Gen. Op. No. 92-i18 (Sept. 4, 1992). For this
 reason, only

modificatior~ #hat aze not material are permitted. Id.

This is in line with the majority of jurisdictions, which do not pern~it 
a

governrnenfa[ entity to awazd ox enter into a contract on terms that are materia
lly different

than the terms sought by fhe ;government entity it its bid solicitation dooume
nts. See, e.g.,

S~ringa Networks, LLC v. Idaho Dept o}'Admin., 367 P, 3d 208, 224 (Idaho 
201 (adopting

the nYle that "a public contract will be ̀ set aside where specifications are changed aftei the

bidding bas been closed."') (quoting 10 McQuillin Mun. Corp. § 29:60); De
pt of Lottery v.

Gtech Corp., 816 So. 2d 648, 652-53 (Fla. 1st DCA 2401) (holdingthat 
agency cannot "treat

the RFP process as little more than a ranking tool to determine a preferred
 provider and then

negotiate a-contract with that provider with little or nn concern far the 
original proposal of

that prefezred provider" because "such a procedure is at odds with th
e proscriptions of

jprocurement law] and is not likely to inspire public confidence in the fair
ness of the process

or that the [agency] has entered into the most beneficial agreement."
); see also CCL, Inc, v.

United S`tate~, 39 Fed. Cl. 780, 791 (Fed. CI. 199'n ("Contrac
t modifications may not

materially depart from the scope of the original procurement; ot
herwise the modification

prevents tine complaining party (and other potential bidders) from c
ompeting £or what is, in

reality,, a new and different contract ") (citing GraphicData, LLC v. U
nited Slates, 37 Fed. Cl.

77~, 7$1-82 (1997)); Baxley v. State, 958 P. 2d 422,
 433 (Alaska 1998) ("In general,

competitively bid contracts involving state resources caimot
 ba materially amended. The

rationale behind this judicially created ivle is that the amendme
nt effectively produces a new

contract, which the State sF~ould award on13~ after a new roun
d of public bidding.") {internal

citations omitted); Glynn Gty. v. Teal, 256 Ga. 174 (Ga. 198b)
 (affixrning trial court judgment

setting aside a public procurement contract for material chan
ge after contract award).

As government procurement law has long recognized, were age
ncies permitted

to enter into contracts on terms or for scopes of services tha
t ma~eriaU.y differ from those

sought in the procurement, the effEct would ba to circu
mvent applicable competitive bidding

laws because the contract that would be awarded would be
, effectively, a new and different

contract from that which was put out to bid, and would 
have never actually been subject to

competition. See Inge v. Board of ~'uhlic Works, 135 Ala. 187,
 199-2Q0 (.Ala. 1902) ("The

basis of the bidding and the contract entered into should be 
the same, for otherwise the very

object and purpose of the law in. calling foi competitive
 bidding u►iglif be thwarted. `To

require the bids upon ane basis and award the contract upon another would, in practical effect,

be an abandonment of all bids."').quoting Wickwire v City o}'Elkhart, 43 N.E. 216, 2~8 {Ind.

189~); Wickwire, 43 N.E. at 218 ("[I]t is difficult to see how the contract could be made upon

a basis entirely different from that contemplated by the specifi~arions and the form of bid

supplied. it is, it seems to us, perfectly clear that all competitors were entitled to place (heir

bids upfln the basis upon which the contract was to be awarded and that to require bids upon

one basis and awazd the contract upon another was, in practical effect, but to abandon all

bids.")-

In this case, Amerigroup was .only provided with copies of the contracts

entered into by the 37epartment under the KanCare 2.0 RFP on June 28, 2018. However, even

a preliminary review reveals that the contracts contain materially different terms than the

terms of the KanCaze 2.0 RFP under which they were awarded. The Department cannot,
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however, legally enter into a contract with awardees under the
 KariCare 2:d RFP on terms and

for services that are materially different than the unaltered KanC
are 2,0 RFP, and its attempt

to do so is unlawful. See Topeka Brzdge &Iron Co., 1S8 P, at 12
 (holding that "after contract

was awarded to the plaintiff it could not lawfully be changed 
by the substitution of

specifications, which made substantial changes in. the xequiremeu
ts submitted to the other

bidders") (emphasis added).

4. The Department Acted in a Manner That is Clearly Erroneous,

Arbitrary and Capriciau.s, and Contrary to Competition by Failing
 to

Follow the Terms of i#s Uwn RFP Daring the Procurement Proc
ess

In adclition to the Department's failw-e to comply with legislativ
e direction, or

to act in compliance with fts legal authority with respec
t to the KanCare 2.0 RFP, the

Department also materially failed to follow the terms of
 its own RFP during the procurement

process. It is well-established. that, in a government procurement, au agen
cy is bound to

follow the processes and procedures set forth in its own procu
rement documents, and a failure

to do renders the process invalid. See, e.g., Dynonyx, L,P. 
v. ~lnited States, 83 Fed. Cl. 460,

46b (Fed. Cl. 2008) ("An agency has no discretion regardin
g which regulation or requirement

of a given solicitation is more or less important; the mandato
ry requirements or procedures in

an ItFP are strictly binding, ̀ regardless of [the agency's] 
view of the apprgpriateness of the

standard."') (quoting Alfa Lwul Separation, Inc. v. Unit
ed States, 175 F.3d 1365, 1367 .(Fed.

Cir. 1999)); t~fghan Am. Army Set-vs. Corp. v. United S
tates, 90 Fed. Cl. 341, 359 (Fed. Cl.

2004) ("The agency did not meaningfiilly conduct
 the price realism analysis it committed

itself to in the solicitation, and it could not simply 
choose to ignore that requirement, The

procedures called for in the RFP are binding `
regardless of [#he agency's] view of the

appropriateness of the standard."') (quilting Alf
a Laval, l75 F.3d at 1367}. Here, the

Department wholly failed to comply with the mandat
ory procedures and requirements of the

RFP.

Specifically, the KanCare 2.0 RAP expressly provided 
at Section 6.6(C)(4) that

only "[o]_nce a Notice of Intent to Awazd has b
een issued, the CONTR.ACTi~R(S) sha11

execute the final CONTRACT." Based. upon the limited records made available to

Amerigroup on June 28, 2018, it is clear that the 
Departmen# entered into wriften contracts

with these vendors prior to announcing the intended
 awards under the KanCare 2.0 I3.FP to

the public and other vendors. More specif
ically, the limited records provided to Amerigroup

to da#e show that, on June 19, 2018, the Departm
ent sent emails to the vendors it had

int~rnaIly identified as the winning vendors, reque
sting that such vendors execute and return

contract signature pages by Tune 21, ZQ18, and in f
act entered into contracts with vendors

effective June 1 J, 2018, prioY to announcing its 
award decisions publicly on June 22, 241 S.

See email to winning vendors dated Tune 19, 2018 
and contract with iJni#ed Heal care, true

and correct copies of which are attached hereto as Compo
site Exhibit D.

Based upon the limited records available to Amerigrou~ to date, the

Depamnent's decision to ignore the teas of its ow
n RFP by executing contracts pxiar to

announcing awards appears to have constituted merel
y the last in a series of material failures

by the Department to comply wick the terms of the Tom
'. By way flf example, in response to

Question #249 in the first round of vzndor Q&A
's, the Department agreed that vendors
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"should not submit Attachment H with their proposal respanding #o this RFP,
 but that

Attachment H will be required of successful biddeis af~~r contract award." Notwit
hstanding

ttzis instruction to bidders, when actually evaluating the RFP the Department wholly
 ignored

this direct advice to vendors and scored every vendor other than Aetna with a 
"No" on

Section S.Ib for failing to submit the very same At~chment H that the Department i
tself had

instructed vendozs not to submit. This materially altered the results of the technical

evaluation, leading Arnerigroup to receive 20 Yesses and 2 Nos, rather than the 21
 Yesses and

1 No that if would have received had the Department followed the terms 
of its own

specification documents in evaluating the ItFP responses. The effect
 of this error was to

falsely inflate the technical score of Aetna, while falsely deflating the technical
 scores of other

vendors, including Amerigroup, who actually followed the Department's ow
n direction

regarding what should be included in.the proposal.

In short; the Department's failure to follow the requirements and procedures

set forth in its owu RFP documents was clearly erroneous, arbitrary,
 capricious, and contrary

to the purposes of competitive bidding, and rendered the Department's procu
rement process

and awards invalid.

D. Conclusion and Relief Requested

AYnerigraup has been successfiilly providing managed care services 
to the

State of Kansas and its Medicaid recipients since 2013. Amerigr
oup submitted a proposal to

the KanCare 2.0 RFP in good fai~Ii and with the reasonable expec
tation that its proposal

would be fairly evaluated on Amerigroup's ability to provide 
the services sought by the

I~anC~re 2.0 RFp. When the Kansas Legislature changed 
the playing field by rejecting

KanCare 2.0 after Amerigroup's proposal had already been 
submitted, it directed t]~at the

Department "alter" the KauCare 2.0 R~'P in order to evaluate 
the previous bidders to the

KanCare 2.0 RFP for contracts under the new requirements.

However, the Department ignored this legisla#ive dizective and simply aw
arded

contracts based on ttie proposals szzbmitted to the outdated Kan
Care 2A RFP, without in any

way amending the RFP or providing the bidders with an opportiuiity
 to revise or supplement

their bids to address the new requirements. By doing so, a
nd using the KanCare 2.0 RFP as

the basis for evaluation and award of a KanCare 1.x contract
, the Department exceeded .its

legislative authority, thereby rendering the resulting contracts ultra vires, void and

unenforceable. Further, the Department's selection of awardees 
based on KanCare l.x factors

that were not disclosed in the KanCare 2.0 RFP, and its enteri
ng into contracts materially

different from the KanCare 2.fl RFP provisions, was arbitrar
y, capricious and contrazy to

competitive bidding principles, and should be rejected. Finally,
 the Department's failure to

camply with its own procurement terms was a clearly erron
eous action, azbitrary, capricious,

and contrary to the fundamental purposes of competitive bidding,
 rendering the entirety of the

procurement process fatally flawed and requiring its rejection

For all of these xeasons, Amerigroup requests that the Degariment
: (1) rescind

its award notice and auy contrac#s entered thereunder; and eith
er (~} cancel and withdraw the

I~anGare 2.0 RFP and issue a new RFP io seek propos
als for the statutorily permitted

KanCare l.x services or; (3) issue an amendment to the KanGar
e 2.0 RFP to comply with
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currcnl statutory authority find allol~~ each of the bidders a fair and equal op~ortunsty to submit

updated ~raposals to allow for a fair and open evaluation and ati~~ard in accordance with the

current)}~ applicahlc KunCArc I.~ requirements.

La«~ Offices otMorris Laing F,vAns Brock

& Kennedy, Chtd.

"t'revor C. WohlFnrd, ~sq.
Kansas $ar No. 19~t~3

Foley & Lardner~ LLP

1
~~ ~-

C. Ryan M oney, Gsq. !
a
i

Sneed La i' Firm, LLC

~J

William Sneed, Esq.

Kansas Bar No. 1U530
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VIA ELECTRONIC MAiL

Kansas Department of Administration

Office of Chief Counsel

Attn: KORA Request

GSOB, Suite 500, 1000 SW Jackson

Topeka, KS 66612
DOA KORA(alks.gov

philip.michael ks.gov

ATTORNEYS AT LAW

SOB EAST CbLIEGE AVENUE, Sl11TE 90~
TALLAHASSEE. FL 32301~~732
850.222.8100 TE7
850.58L8475 FAX
NKJW.FOLEY.COM

wRrt~xs oir~cr unE
aso.~.a~s2
rho3ayilAoley.cam EMi11L

CLIENT/MATTER NUMBER
092595.0462

Re: Open Records Request pertaining to State of Ifansas Request for Proposal

EVT0005464, KanCare 2.0 Medicaid &CHIP Capitated Managed Care ("RFP'~

Dear Mr, Philip:

This firm represents Amerigroup Kansas, Ina ("Axnerigroup"). On behalf of

Amerigzoup, and pursuant to The Kansas Open Records Act ("KORA"), K.
S.A. 45-215, et. seq., we

request the opportunity to inspect, examine, and copy all public records, as
 defined by KORA, that

are in the custody of any employees, agents, or other representatives of th
e Kansas Department of

Administration, with regards to the RFP.

Please contact the undersigned as soon as possible regarding this request. As 
time is

of the essence, we request permission to inspect all records that a
re immediately available while we

are awaiting topics in full response to this request. Further, inspect
ion may allow us to narrow this

open records request and thus provide for a more efficient and effective 
handling ofthis request.

The specific documents requested include, but are not limited to:

A complete copy of the procurement file for the RFP;

2. All bids, replies, responses, proposals and/or nest and final offers submit
ted in

response to the RFP, including all exhibits and attachments provided
 with said bids, replies,

responses and proposals by any and a!1 prospective responders, bidders an
d/or vendors;

All internal memoranda relating to the RFP;

4. All drafts of the RFP, and any other types of procurement documents that
 preceded

issuance of the Rl P;

5. All drafts of addenda or amendments to the RFP;

AUSTIN OETR~IT ME%fCD CfTV S1+W7A::EwTO 7AhFPr

BOSTON HOUSTON MUMI SF~Y ~~W WASIgNOTON, O.C,

CHICAGO ~ACICS~INit` MILWAUKEE SAN FWWCSSW 6R1~SFtS

DALL0.5 LOS ANG46 NfW YORK SIUC0.y YALLEY TOKYO

OENYER AUDISOH ORLANDO TMlA}iAS~E
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6. All documents demonstrating how the RFP was created;

7. All internal and external correspondence or email regarding or relating to the RFP or

the services sought in the RFP that was sent or received by any employees, agents, or other

re~iresentatives of the Kansas Department of Administration including, but not limited to, all

correspondence with any third party including vendors, potential vendors, or persons acting

on behalf of vendors;

8. All recommendations, justificaxions, notes, spreadsheets, and related documents,

whether electronic or otherwise, that relate to the RFP;

4. All recordings, transcriptions or meeting minutes of meetings related to the RFP,

including, without limitation, meetings of any members of the Procurement Negotiation

Committee;

10. All evaluations, score sheets, ranking documents, scoring or evaluation instructions,

negotiation documents, recommendaCions, justifications, agency decision documents, notes,

spreadsheets, and related documents, whether electronic or otherwise, that relate to the RFP;

11. All communications, correspondence or email between the Kansas Department of

Administration and any actuaries, including without limitation, Optumas, related to the cost

evaluation, actuarially sound role range, actuarial memorandums and any actuaritil

certifications submitted to the Centers for Medicare &Medicaid Services (CMS) in

connection with the RAP or the services sought by the RFP;

12. AlI work papers, memoranda, notes, charts, evaluation or other documents developed

or used by any actuaries, including without limitation Optumas, to support the development

of the rate ranges for the RFP;

I3. All communications, correspondence or email between any employees, agents, or

other representatives of the Kansas Department of Administration, or any members of the

Procurement Negotiation Committee or Management Review Team, and any employees,

agents, or other representatives of any other Kansa.S state agency or governmental body,

regazding or relating in any way to the RFP or any of the services sought by the RFP, or any

of the funding for the services sought by the RFP, from January 1, 201$, to June 22, 2018.

14. All communications, correspondence or email between or among any of the members

of the Procurement Negotiating Committee or the Management Review Team regazding the

RFP, the evaluation of responses to the RFP, any of the services sought by the RFP, or any of

the funding for the services sought by the RFP;

15. All documents produced to any party regarding the RFP, including all documents,

records or other materials requested by any legal counsel or repnesentativa for any vendor

that responded to the RFP, and released by the Kansas Department of Administration to said

legal counsel or representative (please include the actual open records request itsel fl.
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We understand that there may be a charge for providing copies of the requested records, and

request that you advise of any such charges as soon as possible. Thank you far your assistance in

this regard

Sincerely,

r#

Robe~r x. xo~y

cc: William Sneed (via e-mail)
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ATTOF~IEYS AT U1W

11N~EPENDEN7 DRIVE, SUITE 130D

JACKSOM/ILLE, FL 32202-5017

904.359.2000 TEL
90A.359.8700 FA1C

W1NW.FOLEY.COM

WRITER'S DIRfC7 L1NE

804.633.4713
~~au ro~ey.c~, ~w~

CLIENT/MATTER NUMBED

09259.5-0482

VIA ELECTROi~IC MAIL

Kansas Department of Administration

Office of Chief Counsel

Attn: KOR.A Request

CSOB, Suite 500, 1000 SW Jackson

Topeka, KS 66612

DOA KORA(a ks.Qov

Philip. michael(r~,ks.gov_

Kansas Department of Health and Environment

KORA Officer

10U0 SW Jackson, Suite 560

Topeka, KS 66612

kdhe. KORAOf~'icer~c~ks.gov

kara.titus ks.~ov

Re: Follow-up Open Records Request pertaining to St
ate of Kansas Request for

Proposal EVT0005464, KanCare 2.0 Medicaid &
CHIP Capitated Managed Care

~«~„~

Dear Mr. Philip and Ms. Titus:

This firm represents Amerigroup Kansas, Inc.
 ("Amerigroup"). As you know, we

have previously submitted a request to the Kansa
s Department of Admirustiation for records relating

to the RFD. On behalf of Amcrigroup, and pu
rsuant to The Kansas Open Records Act ("KORA

"),

K.S.A. 45-215, et, seg., we request the oppor
huiity to inspect, examine, and copy certain ad

ditional

public records, as defined by KORA, that ar
e in the custody of any employees, agents, ar 

other

representatives of the Kansas Department of Ad
ministration, with regards to the RFD.

Please contact the undersigned as soon as poss
ible r~g~rding this request As time is

of the essence, we request permission to ins
pect all records that are immediately available 

while we

are awaiting copies in full response to this reque
st. Fwrther, inspection may allow us to narrow 

this

open records request and thus provide for a m
ore efficient and effective handling of this request

.

Specifically, we request the following docu
ments:

1, Any and all contracts executed between any 
winning vendor under the RFP and

the Kansas Department of Health and Environment
 and/or the Kansas Depar~nent

of Administration with respect to the R.FP; and

2. All documents consrituting, reflecting, or 
rela#iag to the "tremendous feedback"

received by the Kansas Department of Health a
nd Environment ("KDHE") during

the contract evaluation process, as referenced 
by KDHE Secretary Jeff Andersen

in an article entitled "State selects companies 
to manage Medicaid," published by

The Topeka Capital-Journal on Friday, Tune 22, 2018 see
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http://wv«v.cionline.com/news120180622/kansas-siQ,ns-three- _year~contracis-with-

extensions-wi th-three-companies-to-manage-medicaid-drops-amerigroup).

We understand that there may be a charge for providing copies of the requested records, a
nd

request that you advise of any such charges as soon as possible. Thank you
 for your assistance in

this regard.

Sincere!

r'"
r

C. F~~~ Maloney
f

4849-9745-9563.1
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IMMEDIATE RELEASE
January 24, 2018

For more information:
Bab Murray
785.368.6628
media[r~ks.gov

Governor Sam. Brownback announces plans to stop KanCare 2.0

TOPEKA--Governor Sam Brownback and Lt. Governor Jeff Colyer on Wednesday announced plans to stop

KanCare ~.Q and address concerns raised by legislators and other stakeholders regarding increased costs and

the State's ability to absorb those costs in future budgets.

As a result, t#~ey will be seeking to make improvements to the current KanCare program by either extending

the contracts of the current three managed care companies for a period of three years or evaluating proposals

received in response to the current bid solicitation without the cost intreas~ drivers which have raised these

concerns. The Administration will work with the Kansas Legislature to determine the best patf~ forward and

provide certainty and improvements to the current ~arogram.

In either scenario, the State will seek to implement budget neutral improvements to KanCare such as work

requirements, an IMD exclusion waiver, foster care pilots, behavioral he~ith end primary care integration and

improved work opportunities.

Additionally, the new Secretary of KDHE, Jeff Andersen will renew the agency's focus on addressing problems

with the program's eligibility process. A backlog of applications had slowed down the approval process far

participants and reimbursement #or providers. The state is in the process of issuing a letter of noncompliance

to the contractor in charge of the eligibility clearinghouse where applications are processed.

The plan would call for continued meetings and involvement by the KanCare Process Improvement Working

Group. The group wild hold quarterly meetings with KDHE where participants and providers can discuss

improvements and provide feedback.

"Keeping Kansans healthy continues to be a top priority," said Governor 8rownbaek, "We're going to continue

to work hard to make sure we have a program that works for Kansas."

"With improvements to the current system of KanCare I feel we can continue serving Kansans by helping

improve their health and well-being. We w~fl continue to Hsten to participants and providers and work with

the legislature to ensure we are increasing the quality of care and outcomes under KanCare," said Lt. Governor

Colyer.

#~#~#





Huse Subrtitute f'or SENATE BILL No. 105

A:a Ac~r rzn8o~g u~d cvnrrrning u~peo~M:ui~= try tkc. Gscat yan ta~rg Jiwe 3'1. ~c".;A,

furor ;its, ~iQ J~ ~, Je'A9. Jme :Y~~ 1. Juce ~. '_tL'~^_., fvne 3n. £0'..3. ~d Jv

3C, 2Q'34. (m state neicr, audx~Azin~ and ~reclin:; psymeaat aC cc~rmia clWn;z a~a(as[

the sYete: authwia~~cert_Fn tan~e~, c'PltaJ'mPr~vr,.~;m pcvjec[v wd fe~~ im.-Y~''~+K
fert~ rotli~ons s+d IinuTaCan+, end ~rc~tr.g or s~~hwivog ccrtun rtcrii}vs, dia-
bursenunss. p~ndura:s and xets su:uknonl w dae fan:,~ca:zg; amending YS.h. ?' ~1'
supp. 75 3. i5-73.(~t_ T5sfC78, 15-~r&~t nrrl ri^w-si;in u~fl re~S~~ the eaist[n;
xcticans. ,.

Be !t enaccted 5g the L.e~rslahne of the State of Knn:ras:

Section L a] For the fiscal years ending June :i(}, 3018, and June 30,

2019. Jane 3(I, 2~0, June ~, ~I, June 30, 20?9, June ;i0, X13, az~d
June 30. 3(12#, appropriations rre Le7rhy made, restriptians and Iimita-
tions aze herebv imposed, and transfers, capital improvement pmjecett,
{ees, reeeipu,disbursements, pnac~edurr~ urid acts incidental tv the fore-
govag aze hereb.- dimted or authc~riz~ed ac provided in this

7~'' The agencies Domed in this act ue hereby authorized to iniitiate
and coruplete the capital impcowement projects specified anti auchon-aed
6y this acz or for which appropriations are made by this asst, subject to
the restrictions a~ kmiFrtirms in;post~ 6y this act
(c` This act sbap 6e lmo+*v and may be c.2ted as the onanihus appro
priadon act oC?018 and shall rnnst~T.ute the orunibusreconciliation spend-
ing limit bill for the 2D18 regn?ar session of tfie legisluhve for pw~puses
oi' K.SA. 'r5~6702n1, and unandmenu tUereta

id} The appropriations made by this act shall rwt be subject tr die
provirians of K.S ~. 4fi 155, and amendments thereto.

Sex. ". (a! 7'he ubnent of mnections is h%reby authori~d and
directed to pay the wing amoants fmo~ the Hutcliinsmt cmrectionai
facility —facilities op~raiions accnuut of the: state r{eneral Fund for prop-
erh~ lost [o the following claimant

F~u1 Harris X347093
P.O. Ba+c 311
El Dorado, K5 6'7092 586.9(.>

(h} Tlie dt;putu~ent of cnrrec~tions is hereby authorized and tkseeti d
to puy the fn~wing amuunts f~vrn the EI Dnrado cnrn~tion;J facility
Eucilitles operations aocxnuit ciF the state general fund for Propert4 lost to
the following claimants:

IMn:~ld C. Ycwng x+4516
P.O. Box 1568
Hutchinsoq ICS 6.504 g54S9

tc' 1fie departrnent of ct~rrer~ions a herrb;• nuthorizrd and direc[e~d
to pay the following a~aoums from the Lansrt~R ce»rrectional factliry —
fxilities operations eccaiint of tie state general fund for propem lost to
r~Q fou~g ~n~:
Alphonw Brixce
~l66034 P.O. Box 2
I~ndng~ KS 66443 _ S'A.13

l~~ Jas assl:~
P.O. Box 4
Lrnting, KS 66Q13 ~17.fi1

Sec. 3. There is berebt approprcued fivm the date g~:neral funrI, as

reimbursement far legal coals incaured for sexually violent prtdator pm-

cee~nn~s, the foilawing amount to the [oltowin~ ctv~nan~:

County Comnrissi~ers of Ellis Gaunty. 1CS
da Donna Moskva, County Cierl:

E11is County
P.O. Box X30
Hays, KS 6S6~1 _. ~2.904.9U

]ohnsoe Counh' DisUiM Cwii
clo Andre 7v]ei, Cou7t Adminisir-at+~r

100 Kansu Ave.
Olathe. 1S 66061 _ X9.199.16

Sec. 4. The departnieii[ of revenue is here a~oTized and directad

to pay the foDo.~,~ng amcxmis tram die motor-~~e~irle fuel tnx refund fund,

for clams ~t filed within the staratory Filing period prescritse~d iu K.SA

79-3158, and amendments themtc, to die, follrn~~~ claimants:
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Sec. Ilb. Dnring tl~e fiscal }tears e,~ding junc- 30, 2QlH, and June 3~,

2019, ~otwithsRanding any other pirndsion of [aw to die eanhuY. no sEate

agency shall expend anc moneys a~unpriat~~d from the staatc general fug

or from any s~x~uxl rs:~~ue 6md or lvrnr]s far fiscal year aD18 ar 2019 by

c~gter 104 of the 2017 Session Ia~s of F:ansas, d~ or any der appro-

priation act of the 2018 re~~ciar session of the leg~turc to submit ar

maintain to die ti ruled States centers for medicare° and medicaid seni~~s

any request to adnunister or provide state medir~id urvims ender the

Kansas medical assistsuice program using s c imitated managedcare deliv-

ery system in any manner that is suhstantial}v different than t~€ manner

ui wbicU state medicaid sen+ices under tie kan~u medical assatance

pro;carn ~vem prcr+ided oc; January 1, 2t]18, inr.Luding, but n~ limited to,

irispos9ng any new e4igibility regirirements or limitations to mcrise such

services, without e~r~ss prior tine 6y +m act ~ appropriation

act of the ]egiclature: Proole~d, T9iat na state a~ncv shall enter tern an4~

contract for the adminishation and provi.~on of state medicaid servimr

using a capitated managed rue delivPry system in ~~ioL•~tiou of this secticm

w[thout egress prier autho+z~atian h}; an a^t or appmpeiatinn act of the

le€;is'ature: Pr~roided farther 19t3t the de~rutment of health and envfmn-

ment. the kxnsas departr~imt for aging and disu6ility services and the

department of adn:inistrati~ shall neGobate for cunh~acts to administer

state medicaid services ~uinR a capitated muiag~l care delivery systr.~i~

that mmp~ with this section, iacluc~ng altering the regaest [or proposal

identified v die dep~rtmcnt ~ administration as bid event 0005464,

opened on October 9i, 2017, and closed on ]anuacy 5, 2018, IinSted ko

persons who have submitted a btd m response w hid event ~10p5464: Aryl

prooEded furth.~r, That any such contract shall be far u term of tLcet yr.:us

commenting on the kermineCan dale of contracts for the adminisd'atioa~

and provision of state mzdicaid ser~ioes under the Kansas medical assts..

lance prog,~-arn using a rapitated ~canaved care de7nery system that were

in effed on Jaauart 1, 2018, may include hvo one-year options to renew

svch conhact at the discretion of the department of 6ealt~ and environ-

ment xnd shut' not imp~r. env ncw~~ eli~Mlity requirements sir limitati~s

trti receive such services diet were eat in cEf~t on January 1, 2019:.~r~

prnuided furti~ex, 1`hat the deparm~enf oC filth anti environment and

the Ksusav department far aging and disability services shaII submit to

the united StaEes center £or medirar~ and medicaid servirxs a request

to antacid for three years any ~sai.~er that vws in effect on Januan ],ALB.

authorizing the smte of lcans,u to administer stele medicaid services un-

der the ICenaes medicml assistance program using a capitated managed

car¢ delivery system in ac~rdance with this section: Provided, iuxc~n:~a-,

That the dep~tment of health and environment and the Kansas

meet for ngin~ and c}isabitity services rn~' moc$iv ~e manner in eh

state medicaid services were provided on Janugnry 1, 2018, by imple-

menting: Any prwisian of K.S.A. ?017 Svp . 39-iCh?h and 3&i~l9i. end

amendments thereto, am pdic~ that expa~ access to behavara] 6ealt3~

servit;es ar senic~ deli~~red tfirough iele6ealth tecl~nolc~y services, if

such policy does not un~s e any ~v eligibility reyuireenenLs rn~ linuCa

eons to receive state meclireid sen-ices that wrre xiot in effect on Jarman

i, °018; and arty other actron apprrneti by express prior autboriration by

an a:.t or appropriation act o± the legis'mture: And pr~~ided, hoiretixr,

'Ibat tlic: degaitn~ant of hea:di :+nd envimnmenk may negotiate w ith the

United States cQvters For medic~cr and ~edicard services for the impk

mentation of work requirements to receive state medicaid sc rvices, in-

clud'wg submittlng a a:u~~er request to the United States centers for med-

icare and medicate] services, but sL~IIl not vuplement such regcureo~enis,

even if approved by tie United States ccntrrs for mes~carc and wedi~id

services, ait~oat prior expreu autEmiraaon by an act or appmpriatian

a,ct of the legislature :sod shall subnzet a crpcm of six~h n ~otisflons t~ tlw

legislature during the 2018 regiilar session of the legiaLature.

Sea 119. ia! During the fiscal years ending June 30, 2018. anti Jung=

30, 2019, no smte agency shall expend any n;oneys appropriated from thr

smote general fund or From any spectiss' revenue fiord nr fiu~ds for Fia~'

year 2ll] B or ?019 as authorized by chapter 104 of the ̀.~31 i Session Laws

of Ka~uas, tins ar any other appsapriatian set of the 24IB mgular session

of the legislature to create. enter tern or enforce any nondisdosace agree-

ment or am a~ement gm~e~ring past-emplov~uent benefits or crther
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From: Gudmunsen, Lisa <Igudmursen@uhc.com>

Sent: Wednesday, June 20, 201810;11 AM

To: Waters, Aubrey [DAFPM]

Cc: Sparks, Kevin P

Subject: Rf: Contract 45079 United Healthcare

Hi Aubrey,

have talked with Kevin Sparks. He has received the email and will be moving fonroard to mee# the June 27 due date

Please let me know if yap have any questions. Thank you.

Lisa

Lisa Gudmunsen :Proposal Director:!.... UnitedHealthcare Communty & Stata
0 952.931.4838 ~ I~udmunsen(~uhc.com

Frain: Waters, Aubrey [DAFPM~ Imaiito:Aubrev.WatersCa~ks.gov_]

Sentc Wednesday, June 20, 2018 8:54 AM

To: Gudmunsen, Lim
Cc; Sparks, Kevin P
Sutrject: FW: Contract 45079 United Health~re

H i Lisa,

E hadn't gotten a read receipt from Kevin Sparks, and wanted to make sure United Healthcare was aware of this contract

award for KanCare.

Attached is contract 45079, along with the Polity on Sexual Harassment, as required by the Governor's executive order

18-04. Attachment D has been revised and is provided. The Oif'ice of Procurement and Contracts leas been asked to have

the signed contract returned by email no later than Thursday,lune 21ì  at 5PM CST.

Since this is still an open proarement, ail communication needs to be through the Office of Procurement and Contracts.

Thank you,

Aubrey Waters
Procurement Officer ~ Procurement &Contracts

Kansas bepartmeni of Administration
900 SW Jackson, Suite 451 South {Topeka, KS 66612

Phone: 755-296-2401 ~ Fax: 785-296-7240
aubrev.waters~ks.gov ~ www.admin.ks.gov/offices/procurement-and-contacts

~.~.

~,~~~~1('!li}ili~(~~ <~~Ii~1IliS~~:~1lOTl



CQNFIDENTIALITY AND PRIVILEGE NOTICE

This email message including attachments, rf any, is intended for the person or entity to which if is addressed and may

con3ain confidential and/or privileged information. Any unauthorized review, use or disc,asure is prohibited. If you are not

the ntet~deci recipient, please contact the sender and destroy the original message.. including alE copies.

(~rorn: Waters, Aubrey [DAFPM]

Seni: Tuesday, lone 19, 2018 2:42 PM

To: Sparks, Kevin P <kevin sparksCa~uhc.com>

Subject: Contract 45079 United Healthcare

Attached is contract 45079, along with the Policy on Sexual Harassment, as required by the Governors executive order

18-04. Attachment D has been revised and is provided. The Office of Procurement and Contracts has been asked to have

the signed contract returned by emai{ no later than Thursday,lune 21" at 5PM CST.

Since this is still an open procurement, aU communication needs to be through the Office of Procurement and Contracts

Thank you,

Aubrey Waters
Prcjcurement Officer ~ Procurement & Gontra~ts

Kansas Department of Administra#ion
900 SW JacEcson: Suite 451 South 1 Topeka, KS 66612

Pt~ane: 785-296-2401 ~ Fax: 785-29fi-7240

aubrev.waters(c~ks.gov ~ www_admin.ks.govlofficeslqrc7curement-and-contacts

~~~

n~~,t~rtm~nt +~('Admnistr~tion

CONFIDENTIALITY AND PRIVILEGE NOTICE

This email message including attachments, rf any, is intended for the person or errtlty to which it is addressed and may

contain confidential anti/or privileged information. Any unauthorized review, use or disclosure is prohibited. !f you are not

the intended recipient, please contact the sender and destroy the original message, including all copies.

This e-matt, including attachments, may include confidential and:'or

proprietary information. and may be used only by the person or entity

to which it is addressed. if the reader of this e-mail is not the intended

recipient or his ar her authorized agent, the reader is hereb}~ notified

that any dissemination, distribution or copying of this e-mail is

prohibited. If ~=ou have received this e-mail in error, please notify the

sender by replying to this message and delete this e-mail immediately.



Utr+N~ut~i ~MAuWiwtrh.aticr~

(?tttic[ os [heocuat~~~ tin Cuvrruc as
400 S.W. J~c'r:vr: St., RrKiti~ til 5~K~a~
,~orr~n. K56l~GI?

SPATE OF I'~ANSAS

- ~

.-~~`

GOVERNnFt IEF!' C4LYER, M.D.

S~~R:1H SHi}'MA\, SE('RFTARY'

CONTRACT AWARD

l ~: ~185I _'s~t~-72-0fl

tx~: ~ch:unl ~v~ u8iu~'~xxvetnecH•arti-ccx~:xv

Date of Award: June 19, 2018
Contract ID: 45079
EventlD: EVTOOD5464

Replace Contract: 37108, 37109, 37110A

Procurement Officer: Aubrey L Waters
Telephone: 785-296-2401
E-Mai! Address: aubrev.wa:ers(~ks.00v

Web Address: http:l/admin.ks.govlo~iceslprocurement-and-contracts

Item: KanGare 2.0 Medicaid &CHIP Capitated Managed Care

Agency/8usinQss Unit: Kansas Depa~trrrent of Health and Environment (KDHE)

Period of Contract: January Oi, 2019 through December 37, 2023

Contractor: UN'CT€B HEALTHCARE OF THE MIDWEST INC
99Q0 BREN RD E 5TE 300W
MINNETONKA. MN 55343-9693

VendorlD: X040382805

FEIN: 43-1361841

Contact Person: Kevin Sparks
E-Maik kevin snarks(~uhc.cflm

Local Telephone:: 913-333-4068

Fax: 855-718-3770

Payment Terms: Net30

Pol~tica! Subdivisions: Pricing is not available to the po4itical subdivisions of the State of Kansas.

PracuremenE Cards; Agencies may not use a P-Card for purchases from this contract.

Administrative Fee: Igo Administrative Fee will be assessed against purchases from this confraci.

The above referenced cvntrac~ award was recently posted to Procurement and Contracts website. The d~ument ran

be downloaded by going to the #ollowing webs te: hitp:/iwww.da_~cs_gov/purch/Con#roc#s1
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1. Terms and Conditions

1,1. Contract Documents
!n the event of a conflict in terms of language among fhe documents, the following order of precedence shall

govern'
• Form DA 146a;

• written modifications to the executed contract;

• written contract signed by the parties;

• the Bid Event documents, including any and all amendments; and

• Contractor's written offer submitted in response to the Bid Event as finalized.

1.2. Caa#ions
The captions or headings in this contract are fior reference only and do not define, describe, extend, or limit

the scope or intent of this contract.

1.3. Definitions
A glossary of corrrmon procurement terms is available at http //admin.ks.govlo~ces/procurement-and-

~ontracts, under the "Procurement Forms" link.

1.4. Contract formation
No contract shall be considered to have been entered into by the State until all statutorily required

signatures and certifications have been rendered and a written contract has been signed by the contractor.

'I.S. Notices
All notices, demands, requests, approvals, reports, instructions, consents or other communications

(cc~llective{y "'notices") that may be required or desired to be given ley either pally to the other shall be IN

WRITING and addressed as follows:

Kansas Procurement and Contracts
900 SW Jackson, Suite 451-South
Topeka, Kansas 66612-1286
RE: Contract Number 40579

or to any other persons or addresses as may be designated by notice from one party to the other.

1.6. Statutes
Each and every provision of law and clause required by law to be inserted in the con#roc#shall be deemed

to be inserted herein and the contract shall be read and enforced as though it were included herein. If

through mistake or otherwise any such provision is not inserted, or is not correctly inserted, then on the

application of either party the contract shall be amended #o make such insertion or correction.

1.7. Governing Law
This ec~ntracf shall be governed by the laws of the State of Kansas and shall be deemed executed in

Topeka, Shawnee County, Kansas.

1.8. Jurisdiction
The pflrties shall bring any and all legal proceedings arising hereunder in the State of Kansas District Court

of Shawnee County, unless otherwise specified and agreed upon by the State of Kansas. Contractor

waives personal service of process, all defenses of lack o~ personal jurisdiction and forum non conveniens.

The Eleventh Amendment of the United States Constitution is an inherent and incumbent protection with the

State of Kansas and need not bs reserved, but prudence requires the State to reiterate that nothing related

to this Agreement shall be deemed a waiver of the Eleventh Amendment
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'~.9. IVlandatory Rrovisions
The provisions found in Contractual Provisions Attachment (DA 146a) are incorporated by re#erence and

made a part of this coniract.

1.10. Termination for Gause
Tt~e Director of Purchases may terminate th+s contract, or any part of this contract, for cause under any one

of the foflowing circumstances:

• the Contractor fails to make delivery of goods or services as specified in this contract;

• the Contractor provides substandard quality or workmanship;

• fhe Contractor fails to perform any of the provisions of this contract, or

• the Contractor fails to make progress as to endanger performance of this contract in accordance with its

terms,

The Qirector of Purchases shall provide Contractor with written notice of the conditions endangering

performance. t# the Contractor fails to remedy the conditions within ten (14) days from the receipt of the

notice (or such longer period as State may authorize in writing),. the Director of Purchases shall issue the

Contractor an order to stop woYk immediately. Receipt of the notice shall be presumed to have occurred

within three ~3) days of the date of the notice.

1.7't. Termination for Convenience
The Clirec#or of Purchases may terminate performance of work underthis contract in whole or in part

whenever, for any reason. the pirector of Purchases shall determine that the termination is in fhe best

interest of the Stale of Kansas. !n the evenk that the Director of Purchases elects to terminate this contract

pursuant to this provision. it shall provide the Contractor written notice at 9east 3D days prior to the

termination date. The termination shall be effective as of the date specified in tie notice. The Contractor

shall continue to perform any part of the work that may have not been terminated by the notice.

1.12. Rights and Remedies
If this contract is terminated, the S4ate. in addition to any other rights provided for in this contract, may

require fhe Contractor to transfer title and deliver to the State in fhe manner and to the extent directed, any

completed materials. The State shall be obligated only for those services and materials rendered and

accepted prior to the date of termination.

In the event of termination, the Contractor steel! receive payment prorated for that portion of the contract

penad services were provided to or goods were accepted by State subject to any offset by State for actual

damages including loss of federal matching funds.

The rights and remedies of the State provided for in this contract shaA not be exclusive and are in addition to

any other rights and remedies provided by law.

't.13, Antitrust
!f the Contfactor elects not fo pfoceed with performance under any such contract with the State, the

Contractor assigns to the State all rights to and interests in any cause of action it has or may acquire under

the anti-trust laws of the United States and the State of Kansas re#sting to the particular products or services

purchased or acquired by the State pursuant to this contract.

1.14, Hofd Harmless
The Contractor shall indemnify the State against any and all loss or damage to the e~ctent arising flut of the

Contractor's negligence in the performance of services under #his contract and for infringement of any

copyright or patent occurring in connection with or in any way incidental to or arising out of the occupancy,

use, service. operations or pe~fiormance of work under this contract.

The State shall not be precluded from receiving the benefits of any insurance the Contrac#or may carry

which provides for indemnification for any loss or damage to property in fhe Contractor's cue#ody and
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control, where such loss or destruction is to state property The Contractor shall do nothing to prejudice the

State's right to recover against third parties for any loss, destruction or damage io State property.

1.15. Ferree Maieure
The Contractor shall not be held Gable if the failure to perform under this contract arises out of causes

beyond the control of the Contractor. Causes may include, but are not limited to, acts of na#ire, fires,

tamadoes, quarantine, strikes other than by Contractor's emptoyees, and freight embargoes.

'I 6. Assign~nent
The Contractor sha11 not assign, convey, encumber, or otherwise transfer its rights or duties under this

contract Wnthaut the prior written consent of the State. State may reasor~abEy wtF~hoid consent for any

reason.

This contfaci may terminate for cause in the event of its assignment, conveyance, encumbrance or other

transfer by the Gontrac#or without the prior written consent of the State.

1.17. Third Party Beneficiaries
This contract shall not b~ construed as providing an enforceable right to any third party.

1.18. Waiver
Waiver of any breach of any provision in this contract shalt not be a waiver of any Rrior or subsequent

breach. Any waiver shall be in writing and any forbearance or indulgence in any other #orm or manner by

St2te shall not constitute a warner.

'[,19. Iniunctions
Should Kansas be prevented or enjoined from proceeding v~r3h the acquisition before or after contract

execu#ion by reason of any litigation or other reason beyond the ~ntraf of the State, Contractor shall not be

entitled to make or assert claim for damage by reason of said delay.

1.20. Staff Qualificatiflns
The Contractor shall warrant that all persons assigned by it to the performance of this contract shall be

employees of the Contractor (or specified Subcontractor) and shall be fully qualified to perform the work

required. The Conkractor shall incl~rde a similar pr~vis an in any contract with any Subcontractor se[ec#ed to

perform wor#c under this contras#_

Failure of the Contractor to provide quali#ied staffing at the level required by the contract s~ecifieations may

result in termination of this contract or damages.

1..21. Subcontractors
The Contractor shall be the sole source of contact for the contract. The State will not subcontract any work

under the contract to any other firm and wilt not dead with any subcontractors. The Contractor is totally

responsible for aiI actions and worts performed by its subcontractors. All terms, conditions and requirements

of the contract shall apply ~vtthout qualification to any services performed Qr gads provided by any

subcontractor.

7.22. Independent Contractor
Both parties, in the performance of this contract, shall be acting in their individual capacity and not as

agents, employees, partners, joint ventures or associates of one another. The employees or agents of one

party shall not be construed to be the employees or agents of the o#her party for any purpose wrhatsaever.

The Contractor accepts full res~~ns bitity for payment of unemployment insurance, workers compensation,

social security, income tax deductions and any other taxes or payroll deductions required by 9~w for its

employees engaged in work authorized by this contract.
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1.23. Worker AAisclassfication
The Contractor ar~d all lower tiered subcontractors under the Contractor shall properly classify workers as

employees rather than independent contractors and Treat them accordingly for purposes of workers'

compensation insurance coverage, unemployment taxes, social security taxes, and income tax withholding
.

Failure to do so may result in contract termination.

1.24. Immiciration and Reform Control Act of 9986 (1RCA1
AH contractors are effected to comply with the Immigra#ion and Reform Control Act of 19$6 CIRCA), as may

be amended from Eirrie to time. This Act, with certain limitations, requires the verification of the employment

status of all individuals who were hired on or after November 6, 1986, by the Contractor as well as any

suhcontra~tor orsub-contractors. The usual method of verification is through the Employment Verfication

(i-9) Form.

The Contractor hereby certifies without exception that such Contractor has complied with aA federal and

state laws rebating to immigration. and reform. Any misrepresentation in this regard or any empbyment of

persons not auFhorized to work in the United States consk Lutes a material breach and: at the State's option,

may subject the contract to termination for cause and any applicabte damages.

Unless provided otherwise herein, all ~ontractars are expected to be ab{e to produce for the State any

documentation ar other such evidence to verify Con#rector's 1RCA compliance with any provision, duty,

certification or like item under the contract.

1.25. Proof of Insurance
Upon request, The Contractor shall present an affidavit of Worker's Compensation, Public Liability, and

Property i3amage Insurance to Pracs~rement anr~ Cantrac~s.

1.2&.Conflict of Interest
The ~antractor shall not knowingly empiog, during the period of this contract or any extensions to it, any

professional personnel wha are also in the empby ~ the Sate and providing services involving this contract

or services simiFar in nature to the scope of this contract to the State. Furthermore, the Contracfor shat! not

knowingly employ, during the period flf this contract or any extensions to it, any state employee who has

participated in the making of this contrac4 untib at least two years after hislher termination of employm$nt

with the State.

9.27. Nondiscrimination and IAforkpace Safety
The Gontra~tor agrees to abide by ai! federal, state and local laws, and rules and regulations prohibiting

discrimination in employment and controlljng workplace safety. Any violatbns of applicable laws or rules Qr

regulations may result in termination of ttris contract.

~ .28. Confidentiality
The Contractor may have access to pnuate ar confidential data maintained by State to the e~stent necessar

y

to parry out its responsibilities under t}~is contract. Contractor must comply with a!I the requ rerr}ents of tfie

Kansas Open Records Act {KS.A. 45-215 of seq.) in providing services under this con#raci. Cor~t~actor

shalt accept full responsibility for providing adequate supervision and training to its agents and employees to

ensure compliance with the Act No private or confidential data collected, maintained or used ~ the 
course

of performance of this contract shall be disseminated by either party except as authorized by state#e, either

during the period of khe ~ntract or thereafter. Contractor agrees to return any or all data furnished by the

State promptly at the request of State in whatever #arm a# is maintained by Contrac#or. On the terming#
ion or

expiration of this contract, Contractor shall not use any of such data or any material derived firom the data

for any purpose and,. where so instructed by State, shall destroy or render it unrEada6le.

1.29. HIPAA Confidentaliiy
Per the Health Insurance Portability and Accountability Act (1996) (HIPAA), the agency is a covered 

entity

under the act and therefore Contractor is not permifled to use or disel~se health information in 4vays t
hat the

agency could oat. This protection continues as Iong as the data is in the hands of the Contractor.
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The Contracinr shall establish and maintain procedures and controls acceptable to the agency to protect the

privacy of members' information. Unless the Contractor has the member's written consent, the Contractor

shalt not use any personally identifiable information obtained far any reason other than that mandated by

this agreement.

1.34. Environmental Protection
The Contrac o~ shall abide by all federal, state and local laws, and rules and regulations regarding the

protection of fhe environment. The Contracts shall report any violations to the applicable governmental

agency. A violation ofi applicable laws or rule or regullations may result in terminiion of this contract for

cause.

1..37. Care of State Property
The Contractor shall be responsible for the Rroper care and custody of any state owned persAnal tangible

property and real property furnished for Contractor's use in connection with khe performance of this contract.

Tire Contractor sf~alf reimburse the State for such property's loss or damage caused by the Contractor,

except for normal wear and tear.

1.32. Prohibition of Gratuities
Neithes~ the Contractor .nor any person, firm or corporation employed by the Contractor in the performance of

this contract shall offer or give any gift, money or ar~y~hing of value or any promise for future reward or

compensation to any State employee at any time.

1.33 Reter~tian of Records
Unless the State specifies in writing a different period of time, the Contractor agrees to preserve and make

available at reasonable times alt of its boc3ks, documents, papers, records and other evidence involving

transactions related to this contract for a ~efiod of five {5) years from the date of the expiration or

termination of this contract.

Matters involving litigation shall be kept for ane (1) year following the termination of litigation, including all

appeals,rf the litigation exceeds frve {5) years.

The Contractor agrees that authorized federal and state representatives, [ncluding but not {invited to,

personnel of the using agency;. independent auditors act[ng an aehatfi of stets and/or federal agencies shall

have access to and the r~gi~t ko examine records during the contract period and during the five (5) year post

contract period. Delivery of and access to the records sFrafl be within five (5) business days at no cost to the

s#ate.

34.Off-Shore Sourcing
!f, during the teen of the contract, the Con#racior or subcorrtrador plans to move work previously perform

ed

in the United States to a location outside of the United States, the Contractor shall immediately notify the

Procurement and Contracts and the respective agency in writing, indicating the desired new location, the

nature t~f the work to be rr~oved and the percentage of work that would be re4acated. The Direc#or of

Purchases, with the advice ofi the respective agency., must approve any changes prior to work being

relocated. Failure to obtain the Director's approval may be grounds to terminate the contract for cause.

1.35.On-Site Inspection
Failure to adequately inspect the premises shall not relieve the Contractor from famishing without additiona

l

cost to the State any materials, equlpmet~t, s~p~lies or labor that may be required to carry out the intent of

this Contract.

'1.36. Indefinite Quantity Contract
This is an c~en-ended contract between the Contractor and the State to furnish an undetermined quantity of

a good or service in a given period of time. The quantities cardered wif! be those actually required during the

contract period, and the Gontractor will deliver only such quantities as may be ordered No guarantee 
of

volume is made. An estimated Quantity based on past history or other means may be used as a guide.
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1.37.. Prices
~nces shall amain firm for the entire contract period and subsequent renewals. Prices shall be net

delivered, including all trade, quantity and cash discounts. Any price reductions available during the

contract period shah be offered to the State of Kansas. Failure to provide available price reductions may

result in termination of the contract fw cause.

1.38. Payment
Payment Terms are Vet 30 days. Payment date and ~eeeipt ofi order date shall be based upon K.S.A. 75-

64{~3(b). This Statute. requires state agencies to pay fhe full amount due far goods or services nn or before

the 30th calendar day after the date the agency receives such goads ar services or the bill foF the goods and

services, whichever is later, unless other provisions for payment are agreed to in writing by khe Contractor

and the state agency. NOTE' tf the 3Qth calendar day noted above falls on a Saturday, Sunday, or legal

holiday, the following workday wiB become the required payment date.

Payments shall not be made for costs or items not listed in this contract,

Payment schedule shall be on a frequency mutually agreed upon by both the agency and the Contractor.

1.39. Accounts Receivable Set-Off Program
If, during the course of this contract the Contractor is found to owe a debt to th€ State of Kansas, a state

agency, municipality, or the federal government, agency payments to the Contractor may be intercepted

setoff 6y the State of Kansas. Notice of the setoff action will be provided to the Contractor. Pursuant io

K.S.A. 75-62111 et seq, Contractor shall have the opportunity to challenge the vaJidify of the debt. The

Contraetar shall credit the account of the agency making the payment in an arnourrt equal in the funds

intercepted.

K.S.A. 75-6201 et seq. allows the {hector of Accounts &Reports to setoff funds the State of Kansas owes

GonVactars against debts awed by the Contractors to the Sta#e of Kansas, state agencies, municipalities: or

the federal government. Payments setoff in this manner constitute lawful payment for services or goods

received. The Contractor benefits €ul[y from the payment because its obligation is reduced by the amount

sut~ject to setoff.

~i.40, Federal, Stake and Local T~ces
fJnfess aiherwise specified, the ~niracfed price shall include all aRphicable federal., state and local taxes.

The Contractor shall pay all taxes lawfully imposed on it with respect to any product or service delivered in

accordance with this Contract. 7}~e State of Kansas is exempi from state sales or use taxes and federal

excise taxes for direci purchases. These taxes shall not be included in the contracted price. Upon request

fhe S#ake shall provide to the Contractor a certificate of tax exemption.

the S#ate makes no representation as to the exemption frorri liat~ility of any tax imposed by any

governmental entity on the Contractor.

7.41. Determent of State Contractors
Any Cantraetor rviao defaults on delivery or does not perform ire a satisfactory manner as defined in this

Agreement may be barred far up to a period of three (3) years, pursuant to KSA. 75-37,103, or have its

work eva uafed for pre-qualification purses. Contractor shalt disclose any conviction or judgment for a

criminal or ciir~l aff~nse of any employee, individual or entity which controls a npa~y or organization or will

perfiorm work under this Agreement that indicates a lack of business integrity or business honesty. This

includes ('1) conviction of a criminal offense as an ~nc~dent to obtaining or attempting to obtain a public or

private contrail or subcontract or in the performance of such contractor subcontract; j2) convic#ion under

state or federal statutes of embeutemeni, theft, forgery, bribery., falsification ~r destruction of records,

receiving staler prflperty; (3) convictGon under state ar #ederal antitrust statutes, and (4) any other offense to

be so serious and compelling as to affect responsibility as a s4ate ~ntractar. For the purpose of this

section, an individual or entity shall ~e presumed to have control of e company w o~~anizat Qn if the

individuaa ar er~tiiy d€rect[y or indirectly, or acting in conceit with one or more individuals or entities, owns or

controls 25 percent or mare of its equity, or otherwise controls its management or policies. Failure to

disclose an offense may result in the termination of the contract.
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1.42. Materials and Wor#cmanship
The Con#ractnr shall perform all work and furnish all supplies and materials, machinery, egwpment,

taczlities, and means, necessary to compete all the work required by this Contract. within the time specrf'ied,

in a~cortfance with the provisions as sp~ciFied.

The Contractor shall be responsible for all work put in under these specifications and shall rake good,

repair and/or replace, at the Contractor's own eycpense, as may be necessary, any defective work, material.

etc., if in the opinion of agency and/or Procurement and Contracts said issue is due to imperfection in

material, design, workmanship or Contractor fault.

1.43. Industry Standards
If not othennrise provided, materials or work tailed for in this contract shall ba furnished and performed in

accordance with best established practice and standards recognized by the contracted industry and comply

wiih al! codes and regulations which shall apply.

1.44. Imalied Requirements
All products and services not specificaEly mentioned in this contract, but which are necessary to provide the

functional capatsilities described by the specif~atiorts, shall be included.

1.45. lns_pection
The State reserves the right to reject, on arrival at destination, any items which do not conform with

specification of the Contract.

1.46. Acceatance
No c~ntra~t provision or use of items by the State shall constitute acceptance or relieve the Contractor of

l~ak~ility in respect to any expressed or implied warranties.

1.47.Ownership
All data, forms, pr~edures, software, manuals, sys#em descriptions and work flows developed or

accumulated by the Contractor under this contract shall be owned by the using agency. The Contractor may

not release any matefials without the written approval of the using agency.

1,48. InformationlData
Any and al! infosmatian~data required to be provided at any time during the contract term shall be made

available in a format as requested and/or approved by the State..

1,49. certification of Materials Subm[#ted
ì he Bid document., t~3ether with the specifications set forth herein and aN data submitted by the Contractor

to support their response including brochures, manuaas, and descr9ptions covering the operating

characteristics of tie items) {proposed, shall become a part of the contract between the Contractor and the

State of Kansas. Any written representation covering such matters as reliability of the item(s~, the

e~erience of other user's,. or warranties ofi performance shall be incorporated by reference into the contract.

1.50. Transition Ass~star~ce
in the event of contrar~t germination or expiraEion, Contractor shall provide all reasonable and necessary

assistance to State to allow for a functional transition to another vendor.

1.51. !n#egration
This contract, in its final composite form, shall represent the entire agreemenf between the parties and shall

su~tsede a0 prior nego4i8tions, representations or agreements, either written or oral, between the parties

rzlating ko the subject matter hereof. This Agreement between the parties shall be independent of and have

no effect on any other contracts of either party.
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~I.52. Modification
This contrect shaif be modified only by the written agreement and approval Qf the parties. No alteration or

variation of the farms and conditions of the cont~aet shall be valid unless made in writing and signed by the

parfies. Every amendment shall speci#y the date on which its provisions shall be effective.

'x.53. Severab~lity
ff any provision of this contract is determined by a court of competent jurisdiction fo be invalid or

unenforceable to any extent, the remainder of this contract shall not be affected and each provision of this

contract shall be enforced to the fullest extent permitted by law.
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7. Specifications

2.1. CONTRACTOR'S written proposal submitted in response to the Request for Proposal as finalized, inci~ding;

1) The bid event documents, including any and all amendments; and

2) Original Technical and final Cost Proposal submitted by Contractor

3~ CONTRACTOR'S responses [o Siate's questions/assurances

2.2. SecEion 5.1.1 and Section 5J items A, B and C of the original bid event document are ds4eted and replaced

with items A, B, C and D listed below

A. Vakue-based models and purchasing strategies wilt further integrate services and eliminate the current

silos between physical heath services and behavioral heahh services, leading to improvements in

quality, out~mes, and cost-effectiveness.

B. Increasing employment and independent living supports for memtaers who have disabilities or behavioral

health conditions, and who are living and working in the community, wil! increase independence and

improve health outcomes.
G. The use of teleheakh (e.g., telemedicine; telemoRitoring, and telementoring) services wi11 enhance

access to care for KanCare members living in rural areas. Specifica[4y:

1. 1'elemedicine will improve access to services such as speech therapy

2. Tetemon~tQring w+ll help members more easily monitor health indicators such as blood pressure or

glucose levels, leading to improved outcomes for ~nernbefs who have chronic conditions

3. Telementoring can pair rural healthcare providers with remote specialists to increase the capacity for

treatment of chromic, complex conditions.

D. Removing payment barriers fog services provided in Institutions for Mental Disease QMDs) for members

who have a primary diagnosis of a substance use disorder or co-occurring substance use dfsarder wil{

fesulf in improved member access to behavioral heal#h services.

2.3. Section 5.1.5 of the original bid event is amerced to add "F."

F. CONTRACTOR shall cooperate with the Department of Chrld~en and families (DCF) in matters relating to

youth in foster care who are KanCare members.

2.4. Section 5.4.5 of the original bid event letter E is amended as follows:

#a-i~►-t~e~~afea~d Members discharged from along-tern stay in ~ hospital, State hospital, public or

private 1CFlIQD, psychiatric ~eside~tial treatment facility (PRTF) or other institutional se#ting shall be placed

in either Level III or Level IV of Service Coordination based on their individual needs.

2.5. Section 5.4.8 of the original bid event C is deleted in its entirety.

2.6. Section 5.4.11 A of the original bid event is amended as follows_
A. Delete items 3, 4, and 5.
B. Item 6 — °The CONTRACTORS) must provide in their Service Coordination model description of how

3hey work with children with complex needs.

2.7. The following sections of the original bid event will not be implemented on January 1, 2019. If at such time the
State chooses to impl~tnent these sections, a contract amendment will be written.

A. 5.19.1
B. 5.19.2
C. 5.19.3
D. 5.19.5

2.8. Section 5.19.4 of file original bid event wiA be implemented on or after July 1, 2D19 and in acc~rdanee with a
disability supported employment pilot stratsgy developed by the State in collaboration wi#h the Gl7NTRACTOR.
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7.9. Attachment Q - Grievance, Reconsideration, Appeal and State Fair Hearing is replaced in full with Attachment

D -Grievance, ReconsidQra#ion, Appeal and State Fair Hearing dated June 8, 2018.

2.10. Attachment L —The population "foster care" is deleted.

2.11. 1`he State will develop the foflor~ng strategies, no later than April 1, 2019, in collaboration with the

CONTRACTOR
A. Service Coordination Strategy
B. Value Based Purchasing Strategy

2.12. The CONTRACTOR shalt develop and submit tf~e GONTRACTO~'s member enrolment packet materials for

State approval on o~ before July 1Q, 2018. The enrollment packet materials ate for the enrollrrtent broker mailings

to occur nn and after October 1, 2018.
A. These materials are #usher described in Section 52.1.A.3 of tine original bid evert

B, Per CMS direction, all member handbooks must contain the foli~uving staterraents:

1. Kan Be Healthy also covers #esfs and specialist services to treat condi#ions found in a

checkup.
2. Cleanings, checks-ups, x-rays, fluorine, dental sealants and fillings are all covered.

3. Take your child to the dentist 6y their firsf birthday..

2.13. The CONTRACTOR shall make available alt documents requested by the State"s Readiness Review

contractor, Mercer, by August 8, 2018.

2.94. The CONTRACI~OR shall employ, as a Health Screen. the document known as "Attachment F" in the original

bid event and use the scoring included in that tool.

2.15. The CQNTRACTOR shall employ the KanCare Health Risk Assessment as outlined in 'Attachment E" of the

original bid event whenever a KanCare member triggers ane of the thresholds outlined in "Attachment F."

2.16. Quality and PerForman~e Monitoring
A. The State's monitoring o#the contract will use the State's Quality Management Strategy (QMS}, upon

approval by the Centers for Medicare and Me~3icaid Services (CMS.) The CONTRACTOR will be held to

the required qual[ty and performance measures.

B. The CONTRACTOR shall submit annually required data including but not Iimi#ed to:

1. Healthcare Effectiveness Data and Informs#tan Set (HEDIS)

2. Medicaid Child Gore Measures sets

3. Consumer Assessment of Healthcare Providers and Systems (CARPS) i. Aduft ii. Child

4. Any otl~r data as directed by the State.

C. Other data sources than these from the CONTRACTOR including but not fimited to:

1. National Outcome Measures (NOMS}

2. National Care Indicator (NCI)/NCl-Aging and Disabilities (AD)

3. Minimum Data Set
4. Long Tern Services and Supports (LTSS) CARPS

5. S#ate audits
Q. Further quality and perfo~nance measures will be developed with feedback from the COfdTRACTC~R

and documented in a State policy.

2.17. COSTS
The contract will be updated with the final CY19 capitation rates in the fatter part of CY18. Per Section 7,H.1

of the original bici event, the State shall determine the #final cap takior~ rates paid.., such that CONTRACTOR wilt

maintain {he same spot in the Final Ac3uarially Sound Rate Range as ire the Iniffal Actuarially Sound Capitation

Rate Range. the Final Actuarially Sound Rate Range wi11 be shifted upward #o reflect the portion of the

Withhold that is not projected to be earned hack by the contracted MCOs. This will be specific to the CY19

Withhold specifications.
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The Final Actuarially Sound Raie Range will include the impact of any policies that have been enacted that

were r€ot reflected in the cost proposal from the CONTRACTOR. CONTRACTQR is confirming their financial

commitment to contract as an MCO under KanCare. Unless otherwise specified in the terms o#this agreement

the termination of this contract by CONTRACTOR will resuf# in the loss of the perfarrnance bond.

2.18. This contract is dependent on the Centers for Medicare and Medicaid Services approval.
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State of Kansas Department of Rdministration
DA-146a (Rev. 06-12}
CONTRACTUAL PROVISIONS AT7ACHI~ENT

Important: This farm contains mandatory contract provisions and muss tie attached to or incorporated in ail copies

of any contractual agreerr~ent. If it is attached to the vendoricantractors standard contract form, then that form must

be altered to eos~tain the follas~ing provision:
"'The Pravisinns foul in Contractual Provisions Attachment (Form DA-146a, Rev. 0~-12), which is attached

hereto, aye hereby incorporat€~d in this cr3ntract and made a part thereof."
The parties agree that ttae fioliowing provisions are hereby incorporated into the ca~tract to which it is attached

and made a part thereof, said contract being the day of 20

1, Terms Herein Controll'tne Provisions: !t is expressly agreed that the terms of each and every provision in

this attachment shall prevail and control over the terms of any other conflicting provision in any other document relating

io and a part of the contract in which this attachment is incorporated. Any terms that conflict or could be interpreted to

conflict with this attachment are nullified.

2. ,F,~ansas Lav++ and Venue: This contract shall be subject fo, governed by, and construed according to the laws

of the State of Kansas,. and jurisdiction and venue of any sui in connection with this contract shall reside only in courts

located in the State of Kansas.

3. i`ermir~ation Due To Lack Of Funding Appropriation: ff, in the judgmen# of tMe Director of Accounts and

Reports, Repartmen# of Admin~stratian, sufficient funds are not appropriated to continue the function performed in this

agreement and for the payment of the charges-hereunder, State may terminate this agreement at the end of its curreni

fiscal year. State agrees fo give written notice of termination to contractor at least 30 days prior to the end of its

current fiscal year, and shah give such notice for a greater period prior to the and of such fiscal year as may be

prov'sdsd in this contract, except that such notice shall not be required prior to 9D days before the end of such fiscal

year. Contractor shall have the right; at the end of such fiscal year, to take possession of any equipment provided

SCate under the contract. State will pay to tf~e cflntractor all regular contractual payments incurred through the end of

such fiscal year, pkus contractual charges incidental to the return of any such equipment_ Upon termination of the

agreement by State, tii4e to any such equipment shall revert to contractor at the end of the State's current fiscal year.

The terminakion of the contract pursuant to this paragraph shall not cause any penalty to be charged to the agency or

the contractor.

4, Qisclaimer Of Liahility: No provision of this contract wit[ be given effect that attempts to require the State of

Kansas or ~s agencies to de#end, hold harmless, or indemnify any contractor or third party for any acts or omissions.

The liability of the Stale of Kansas is defined under the Kansas Tart Cl~Fms Act (K.S.A. 75-6101 et seg).

5. Rnti-Discrimination Clause: The contractor agrees: {a) to comply with the Kansas Aci Against

Qiscrimination (K.SA. 44-10f~1 et sea. and the Kansas Age Discrimination in Employment Act (K.S.A. 44-1111 ek

se .and the appligbl2 provisions of the Americans With Disabilities Act (42 U.S.C. 12101 et ~ (ADA) and to not

discriminate against any person because of race, religion, caVor, sex, dis~ility, national origin Qr anczstry, or age in

the admission or access to, or treatment or employment in, its programs or activities; (b) to include in all solicitations or

acfveriisements fior empi~ayees, the phrase "equal opportunity employer"; (c) to comply with the reporting requirements

set taut at K.S.A. 44-1031 anti K.S.A. 44-1116; (d) to include ttease provisions in every subcontract or purchase order

so that they are binding upon such subcontractor or vendor, (e) that a failure to comply with the reporting requirements

of (c) above or if the contractor is found guilty of any violation of such acts by the Kansas Human Rights Commission,

such violation shall constitute a breach of contract and the contract may be cancelled, terminated or suspended, in

whole or in part, by the contracting state agency or fie Kansas Department of Administration; (f} if s# is determined that

the contractor has violated applicable provisions of ADA, such violation shall constitute a breach of contract and the

contract rr~ay be cancelled, terminafed ar staspended, in whole or in part, by the contracting state agency or the Kansas

Department of Administration.
Gantrac#or agrees to comply with all applicable skate and federal anti-discrimination laws.

The provisions of this paragrap#~ number 5 (with the exception of those provisions relating #o the ADA) are not

applicable to a contractor who employs fewer than four employees during the term c~fi such contract or whose contracts

with the contracting StatA agency cumulatively total $5,000 or less during the fiscal year of such agency.

6. Acceptance Of Contract: This contrac# shall not be considered accepted, approved or otherwise effective

until the statutorily required approvals and certifications have been given.
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7. Arbiteation, Dama~tes, Warranties Notw'rths#anding any language to the contrary. no interpretation of this

contract shall find that the State or its agencies have agreed to bindng arbitration, or the payment of damages or

penalties. Further, the State of Kar+sas and its agencies do not agree to pay attorney fees, costs, dr late payment

charges beyond (hose availaUle under tfie Kansas Prompt Payment Act (K.S.A. 75-64 3), and no provision will be

given effect that attempts to exclude, m~ity, disclaim or otherwise attempt to limit any damages available to the State

of Kansas or its agendes at law, including but not limited to the implied warranties of merchantability and fitness for a

patt~cuiar purpose.

$. Representative's Authority To Contract: By signing this contract, the representative of the eorrtractor

thereby represents that such person is duly authorized by the contractor to execute this contract on behalf of the

contractor and that the contractor agrees to be bound by the provisions thereof.

9. Responsibility for ta~ces~ The State of Kansas and its agencies shall not be responsible far, nor indemnify a

contractor for, ar~y federal, state of Icrcal taxes which may be imposed or levied upon the subject matter of this

contract.

10. Insurance: The State of Kansas and its agencies shall not be required to purchase any insurance against

Toss or damage to property or any other subject matter relafing to this contrast, nor shaEl this contract require them to

establish a "seEf-insurance" fund #o protect against any such loss or damage. Subject to the provisions of the Kansas

Tart Claims Act (K.S.A. 75-61 1 et se . ,the contractor shall bear the risk of any loss or damage to any property in

which tFte contractor holds title.

11. Information: No provision of this contract shall be construed as limiting the Legislative Division of Post Audit

from having access to information pursuant to K.S.A. 46-1 '101 et seg.

12. The eleventh Amendment: "TF~e Eleventh Amendment is an inherent and incumbent protection with the

State of Kansas and need not be reserved, but prudence requires the State to reiterate that nothing related to this

contract shall be deemed a waiver of the E4eventh Amendment."

13. Campaign Contributions I Lobbying: Funds provided through a grant sward or contract shalt not be given

or received in exchange #or the making of a campaign contribution. No part of the funds provided through this contract

shalt be used to influence or attempt to influence an oifiicer or employee of any State of Kansas agency or a member of

the Legislature regarding any pending legislation or the awarding, extension: continuation, renewal, amendment or

modification of any government contract, grant, loan, or cooperative agreement.
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Subject to the terms and conditions of the bid specifications and this contract, State hereby accepts the offer of
Contractor as expressed by Contractors bid submitted to Procurement and Contracts on January 05, 2078 in
response to Bid Event Number EVT0005464.

It is understood and agreed by the parties that pursuant to the bid, Contractor agrees to furnish KanCare 2.0 Medicaid
& CHIP Capitated Managed Care for Kansas Department of Health and Environment (KDHE) on order of the
Agency at the price or prices contained herein.

This contract is entered into this 19th day of June, 2018 by and between the State of Kansas (State) and UNITED
HEALTHCARE OF THE MIDWEST INC, MINNETONKA, MN (Contractor).

Signatures on file.


